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PREFACE TO THE SERIES. 

The author of this series of small text books was 
led to prepare them in consequence of a need felt by 
him for a text for use of his students in Commercial 
Law in Northwestern University. He has been using 
for several years mimeographed notes for that pur- 
pose, and these books are the result of an attempt to 
put those notes in more convenient and more perma- 
nent as well as more extended form. This form also 
makes them available for use in other schools or by 
any one who may desire to study the subject of com- 
mercial law. 

The author's experience as a teacher of law to lay- 
men has convinced him that a very great advantage 
may come from the study of law by those who are 
not professional students thereof. No one who is not 
a lawyer can well hope to be **his own lawyer," but 
every person who has to do with commercial life should 
understand the basic principles and rules of law which 
govern commercial transactions. A study of law will 
not only furnish him with a fund of practical informa- 
tion but it will enable him to recognize a legal problem 
when it presents itself and thus avoid many a pitfall 
into which he would otherwise stumble. And it is 
well known that the study of law broadens the general 
view, strengthens the reasoning faculties, and has an 
important part in one's liberal education. 

The reader of these books should remember that 
the subject of the law is a subject as broad as the field 
of human endeavor. If he has studied the subject in 
some school, it may be that he has had but a glimpse 
into that vast field, and it is hardly likely he will ever 

(7) 
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traverse or see the greater part. But the author 
hopes that these books will serve as guides along some 
of the more important paths. 

Authorities are quoted throughout, not, it is true, 
extensively, but merely to furnish the reader with 
further sources of search and inquiry should he desire 
to use them. 

The propositions of law herein stated are, however, 
fundamental in nature and based upon actual cases as 
found in the decisions of the various courts. Such de- 
cisions are too numerous for citation in a work of this 
character. 

Alfred W. Bays. 

Chicago, November 1, 1911. 
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PRELIMINARY CHAPTER ON GENERAL NATURE AND 

SOURCE OF LAW. 

Sec. I. DEFINITIONS AND DIVISIONS. 

Law may be broadly divided into international law 
and municipal law. International law concerns the 
conduct of one nation with another, and the conduct 
of citizens of one nation with other nations and with 
the citizens thereof. Municipal law is that rule of con- 
duct which a sovereignty promulgates and enforces for 
the government of those within its territory. Munici- 
pal law we may divide into Public Law and Private 
Law. Public law is that law with whose existence and 
enforcement the state is primarily concerned; private 
law is the law provided for the benefit of the individual 
and with whose enforcement the state takes only a sec- 
ondary concern, that is, at the instance of the individ- 
ual and for his benefit. Public law includes the organic 
law set forth in the constitution, whereby the organiza- 
tion of government is established and maintained and 
fundamental principles asserted ; the criminal law; and 
the laws passed under the constitution relative to the 
administration and maintenance of the government. 
Private law includes the law of property, the law of 
contracts and torts, and also the law which governs the 
procedure of cases in the courts. 

These divisions cannot be said to be strictly accu- 
rate, for they are neither exhaustive nor completely 
exclusive. Yet they indicate in a general way the 
scope of the law. 

In the law relating to commercial life we are con- 
cerned chiefly with the law of contracts, and to a 
limited extent with the law of torts and of crimes. A 



22 I'HB Law of CoNtraoos. 

contractual obligation is one which a party voluntarily 
takes upon himself. An obligation whose breach is 
described as a tort or as a crime is not voluntarily as- 
sumed, but is imposed by the general law. As a 
member of society each individual has cast upon him 
the duty of so acting in respect to the other members 
thereof that their rights, as defined by the general law, 
be not curtailed or injured. As -he moves and acts, he 
must recall that his domain is limited by the domain of 
others. If his breach in this respect is so serious that 
it threatens or interferes with the good of society as a 
whole, he has committed a crime, or a wrong to the 
state, or in other words, to society in its collective 
capacity; but whether or not this be so, if he has in- 
jured a particular individual, or subjected him to a 
real or nominal injury, he has committed a tort, and 
the law allows the injured party a redress through an 
award of damages. Thus, for example, A in anger 
and without legal excuse beats B, severely wounding 
him. This is a crime; it is also a tori. The State and 
A may both proceed independently each of the other; 
the one in the criminal court, to punish by fine or 
imprisonment or both; the other in a civil court, to 
have his damages established and awarded. Or, again, 
A borrows a book from B, and by his carelessness, 
loses it. This is a tort, but not a crime. The wrongs 
of negligence, trespass to property or person, conspir- 
acy, defamation, are examples of torts. 

Sec. II. THE COMPOSITION OF THE AMERICAN 
LAW. (1) THE COMMON LAW OF ENGLAND. The 
common law of England is that law which had not its origin 
In any known enactment by the law-making body, but 
came down, theoretically, from time immemorial, and con- 
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slated In the "application of the dictates of natural justice 
and cultivated reason to particular cases." it is found 
sanctioned and declared In the opinions of the judges in 
their decisions upon litigated cases and has been adopted by 
the American States, so far as applicable to their institu- 
tions, and except as changed by enactment. 

Much of the law of England is not traceable back 
to any written origin. We find it declared (but theo- 
retically, at least, not created) by the judges in their 
opinions upon litigated cases. This is called the common 
law of England ; or the unwritten law, because it had no 
traceable written origin^ and though frequently declared 
and stated by judges and eminent commentators, and 
by them put down in written form, no definite legisla- 
tive origin and beginning is known. The common law 
consisted, first, of a great body of fundamental princi- 
ples, growing out of the common conception of justice 
ind right, which became definite and sure by constant 
reiteration by the judges in their decisions; and, second, 
of those customs which became universally adopted. 

A concrete illustration will serve to show the nature 
of the common law. A, without justification or ex- 
cuse, and actuated by malice aforethought, kills B. 
This by the law of England is the crime of murder and 
has been so declared in innumerable decisions of the 
English judges. Yet in all of English history, we 
cannot point to any legislative enactment, or any 
decree of any sort, whereby such an act became for 
the first time unlawful. So far back as annals go, it 
has been unlawful in England to kill men in this manner. 
Therefore we say that murder is a crime by the common 
law of England. 

The American States adopted the common law as 
a basis of their jurisprudence. This means that until 
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a statute is passed to re-declare, change, or add to the 
common law, the common law shall be looked to to 
govern the particular matter. But it is only adopted 
to the extent that it is applicable to our institutions 
and needs. An illustration will make this clear. 

By the early common law of England, an owner of 
cattle had to fence them in and keep them from running 
at large. The owner, it was said, had to fence in; his 
neighbor did not have to fence out. In a case arising 
in the early history of Illinois, the Court declared that 
if one did not want cattle to come upon his lands he 
must fence them out; no duty was on the owner to 
fence them in. The Court said in part: 

* 'However well adapted the rule of the common 
law may be to a densely populated country like 
England, it is but ill adapted to a new country 
like ours. * * * It must be many years yet before 
our extensive prairies can be fenced, and their 
luxuriant growth sufficient for thousands of cattle 
must be suffered to rot and decay where it grows 
unless the settlers upon their borders are permitted 
to turn their cattle upon them.*' 
Later, when the state became more densely popu- 
lated the rule was changed by statute. 

Sec. III. THE COMPOSITION OF THE AMERICAN 
LAW. (2) THE STATUTE LAW. Statutes are the em- 
bodlment of the will of the law-making body. A Federal 
Statute must not violate the provisions of the Federal Con- 
stitution, and a State Statute must not be contrary either 
to the Federal or the State Constitution. Statutes may re- 
deciare the common law or change or modify It, or cover 
subject-matter not touched by the common law. 
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When the congress or the commonwealth assembly 
creates a law, we call the expression of its will a statute. 
The power to enact laws is governed by the constitu- 
tion. In the case of the federal government, the 
statutes cannot be contrary to the federal constitution, 
nor can there be any legislation upon matters not 
within the scope of the federal authority as determined 
by the United States constitution. The state legisla- 
tures are governed in their enactments both by the 
federal constitution and the state constitution. A 
law cannot be contrary to either of these. If so con- 
trary, it is said to be unconstitutional ^ that is, of no 
effect whatever, void. 

The common law of England is essentially interwoven 
into American jurisprudence. Yet we have not de- 
pended, and could not profitably depend, on the 
common law to furnish us with all our rules of conduct. 
Legislation has been and is constantly necessary. The 
common law, with all its flexibility and adaptability 
has manifest perversions and shortcomings. Remedial 
legislation has been employed to correct it in such re- 
spects. Also it often became firmly established in 
ways that were once considered just, or sufficient, but 
which we now regard as unjust and inadequate. Leg- 
islation has therefore altered the common law in such 
regards. It also becomes advisable at times to re- 
declare the law in order to firmly establish it. So the 
law on any particular subject, as the Law of Commer- 
cial Paper, or the Law of Sales, is sometimes stated in 
the form of a Code. A code is a statute which purports 
to gather together and succinctly state the rules of 
law applicable to a given subject. 

Sec. IV. THE COMPOSITION OF THE AMERICAN LAW. 
(3) THE FEDERAL AND STATE CONSTITUTIONS. A 
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Constitution is the organic law whereby the Government 
is permanentiy established and assured. The State Con- 
stitutions are limitations self-imposed by the people 
upon their own original power reserved by them at the 
foundation of the Union. The United States Constitution 
Is a grant or delegation of power from the various States. 

A constitution is primarily and in its true form an 
organic law adopted by the people for the organization 
of the state and the establishment of its government. 
Constitutions are described as written and unwritten. 
The English constitution is an example of an unwritten 
one, consisting of a body of fundamental principles, 
regarded by the people as essential to their liberties 
and the permanency and justice of their government. 
But all the American constitutions are written ones. 

The federal government is a government of delegated 
powers. These are expressed and granted in the 
federal constitution. The states before the organiza- 
tion of the Union had all power. They formed a 
central government, granting it sovereignty as a nation, 
but reserving, as between themselves and such federal 
government, all power except that particularly granted 
away. Accordingly for the powers of the federal 
government we must look to the constitution. Yet 
it is a rule of construction which was definitely estab- 
lished by Chief Justice Marshall and is now everywhere 
recognized, that whenever a means is reasonably and 
fairly adapted to carry out an express power granted in 
the federal constitution, there is an implied power of 
creating, using or adopting such means. Thus, it was 
held that as the United States was expressly granted 
extensive fiscal powers, there was implied the power to 
incorporate a National Bank for the administration of 
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those fiscal powers, though no reference in the consti- 
tution is made to the power to incorporate companies. 
The state constitutions are limitations self-placed 
by the people upon their reserved power. Therefore 
we find that the state legislature has the power to pass 
laws upon all subjects, legislative jurisdiction whereof 
has neither been granted to the federal government, 
nor restrained by the state constitution. Accordingly 
we look to the state constitution, not to discover what 
power is thereby given, but rather to find what limita- 
tions have been therein made. And this state consti- 
tution the people of the state may change at pleasure, 
so long as they do not contravene the federal constitu- 
tion. 

Sec. V. JUDICIAL CONSTRUCTION OF THE LAW. The 
courts construe and apply the law and It Is In their opin- 
ions we must seek a proper understanding, both of writ- 
ten and unwritten law. 

The common or unwritten law is often described as 
that law we find in the Reports of cases. For the 
common law is set forth and applied and established 
by the Courts as cases come before them for decision 
to which the common law is regarded by them as appli- 
cable. But it is also just as important to go to the 
decisions of the Courts to give us an adequate under- 
standing of written law — the constitutions and the 
statutes. For not only do we find such law there 
construed, but applied to various sets of facts. Mani- 
festly a written law must be set forth in small compass, 
and stated in a general and abstract way. To construe 
such law and apply it to the various situations that 
arise is the province of the Courts. The decisions of 
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the higher Courts are preserved to us in Reports, and 
to these Reports it is as necessary for us to go to find 
the law as to codes and statutes. These Reports in 
early days were known by the name of the reporter. 
Thus, 1 Allen, 130, means the first volume of Allen's 
Massachusetts Reports, page 130. Now, the name of 
the state is used. Thus a reference, Gregory vs. Lee, 
64 Conn. 407, means the case of Gregory against Lee 
reported in volume 64 of the Connecticut Reports, at 
page 407. 

It is the policy of the Courts to stand by decided 
cases. This is expressed in the doctrine known as the 
doctrine of stare decisis. If courts felt at liberty to 
disregard former adjudications no reliance could be 
made on the last decision. Accordingly great weight 
is accorded to precedents. Yet this doctrine does not 
fetter the Courts from modifying the effect of or even 
overruling former decisions where justice demands it, 
as where the former decision was hastily made, or time 
has demonstrated its error. And often the legislature 
will upon the very heels of a judicial decision, change 
the law as the courts have declared it. 

8ec. VI. THE COURTS. 

(1) Kinds of courts in respect to riglits recognized 
and remedies enforced. Our courts from tliis standpoint 
are divided into courts of law and courts of equity. 

To understand the division of our Courts into Courts 
of Law and Courts of Equity it is necessary to under- 
stand the history of the rise of Courts of Equity. It 
became the practice in early times in the law courts to 
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rely too closely upon hard and fast rules. If a form 
could not be discovered among the precedents to suit 
the plaintiff's case, he was without remedy. Accord- 
ingly it became a custom to apply to the king for a 
special relief, reciting that there was no relief to be had 
by the "hard and fast rules of the common law." The 
king referred these matters to the Chancellor, who was 
"the keeper of the king's conscience" and supposed to 
do equity. Thus grew up side by side with the Court of 
Law, the Court of Equity, or Chancery. This Court 
of Chancery recognized certain rights, certain titles, 
and certain remedies, not cognizable by a Court of 
Law. The jurisdiction of a Court of Law was mainly 
confined to giving damages or recovering personal 
property. But a Court of Equity could grant rescis- 
sion of contracts, correct written instruments, decree 
accountings, enforce trusts, compel specific perform- 
ance of contracts, enjoin the commission of injury to 
property rights, and in many ways grant a relief not 
had in a law court. But a Court of Equity would not 
take jurisdiction in any case if it considered the remedy 
at law an adequate compensation. In many of our 
states the distinction between Courts of Law and of 
Equity has been broken down, and in other states the 
law and equity jurisdiction is administered in the same 
courts yet on different "sides" thereof, and one must 
proceed on the proper side. In these states, the dis- 
tinction between the law and equity jurisdiction is 
very definitely maintained. So it is in the Federal 
Courts. 
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(2) Kinds of courts in respect to triai and review. 
Our courts are divided into triai courts and courts of 
review. 

A Trial Court, called also a "nisi prius" court if a 
trial by jury can be had therein, is a court of original 
jurisdiction for the trial of a cause. From such court 
an appeal may be taken for purposes of review to the 
Courts of Review (called Appellate Courts, Supreme 
Courts, etc.), which may affirm the action of the lower 
court, or reverse it. Where they reverse they may 
send the case back for re-trial if it appears justice may 
thereby be done. 

(3) Kinds of courts in respect to iegisiative Jurisdic- 
tion. Our courts are divided into state and federai courts. 

The State Court applies the law in force in the state ; 
the Federal Courts construe and apply the federal law 
and have jurisdiction of suits between citizens of dif- 
ferent states where the parties do not desire suit in the 
State Courts, and where the amount is large enough. 



THE LAW OF CONTRACTS. 



THE LAW OF CONTRACTS. 

PART I. 

INTRODUCTION. 

CHAPTER 1. 

DEFINITION AND CLASSIFICATION. 

Sec. 1. CONTRACT DEFINED. A contract is an agree- 
ment which contempiates as its object and results in an 
obligation for the breach of which a remedy may be had 
In a Court of Law. 

A contract is a means whereby men secure co-opera- 
tion. In early times industrial and commercial co- 
operation was practically limited to the crudest forms 
of hand to hand barter. Men planned only for the 
moment. With the advance of civilization, in which 
they learned to frame their actions in regard to the 
needs and desires of next week and next year, it became 
necessary for them to exchange promises^ and promises, 
to be of worth must be enforceable. Accordingly, the law 
of contract developed, attaching to men's promises, 
when made under certain circumstances, an obligatory 
character, so that, if broken, a remedy for the breach 
is provided and enforced in the Courts of Law. 

How, then, may we define a contract? The mind 
naturally suggests that it is an agreement; but not 

33 
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every agreement is contractual. The agreement must 
result in obligation^ and this obligation must be of the 
sort which the Court of Law will recognize and for 
whose breach it will grant a remedy. For there are 
many obligations which are left entirely to the forum 
of the conscience. What, then, must characterize the 
agreement in order that it may so result? Our answer 
to that question must be sought in a consideration at 
some length of those elements which the law, in its de- 
velopment, has established as essential to the formation 
of contracts, and which we will hereafter consider in 
order, but we may enumerate them here. In every 
contract there must be the following elements: (1) 
competent parties; (2) an agreement, or offer and ac- 
ceptance in contemplation of legal liability; (3) a legal 
object; (4) either a consideration, or, a certain form. 

Sec. 2. KINDS OF CONTRACTS. The broadest division 
of contracts Is Into formal and simple contracts. From 
other standpoints divisions may be made In order to fur- 
nish a terminology Indicating the condition, state, and 
evdence of the contract. 

We will make a classification of contracts at this 
time in order to get before us a general view of the sub- 
ject, and to define in part the terminology hereafter to 
be used. To one who is just entering upon the study 
of the law of contracts, these terms will seem strange 
and have little significance; yet they should receive 
careful consideration at this point for the purposes 
mentioned. Their discussion will follow in appropriate 
place throughout the text. 

We may classify or divide contracts as follows: 
(1) A classification of contracts in respect to their 
validity as derived from /orm or consideration. 
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a. Formal contracts, whose distinctive element 
of validity is form. 

1. Contracts of record; 

a. Judgments. 

b. Recognizances. 

2. Contracts under seal, or specialties. 

b. Simple contracts, whose distinctive element 

of validity is consideration. 

1. Written, but not under seal; 

2. Oral contracts; 

3. Implied contracts. 

(2) A classification in respect to the manner or form 

of their expression. 

a. Express contracts. 

1. Formal contracts. 

2. Contracts in writing, but not under 

seal. 

3. Oral contracts. 

b. Implied contracts. 

(3) A classification indicating state of performance 

on one side relative to that of the other side. 

a. Executory contracts. 

1. Contracts in which one party performs 

an act for the promise of the other 
party thereafter to perform an act. 

2. Contracts consisting in their inception 

of promise for promise. 

b. Executed contracts; or contracts which have 

been fully performed. 

It will be noted that a judgment is classed as a con- 
tract. But this is really a fiction,^ and we need not 

1. "It is an obligation of this character which is unfortunately 
8tyled a contract of record in English law. The phrase is un- 
fortunate because it suggests that an obligation springs from 
agreement, which is really imposed upon the parties ab extra.*' 
Anson on Contracts, Knowlton's American Ed., p. 7. 
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consider that class further here. The same may be 
said of recognizances^ which were stipulations entered 
into between a person and the state in its judicial ca- 
pacity undertaking to keep the peace, or appear for 
trial, etc. The only formal contracts with which we 
need to concern ourselves are contracts under seal. We 
will notice that such contracts were of more importance 
formerly than now, owing to the tendency of modern 
legislation to minimize the distinction between instru- 
ments under seal and simple contracts. These are 
hereafter particularly discussed. 

We will find hereafter that the law does not allow 
the proof of many contracts unless there is written evi- 
dence of their existence. Such writing is not to be 
regarded as an essential element^ in the formation oi 
the contract, but rather as a necessary kind of evidence 
whereby the contract must be proved if still executory, 
and if the defense that it is not in writing is relied upon. 
What contracts must be put in writing we hereafter 
consider. Parties may choose to put their contracts 
in writing either because the law for some purpose 
requires the writing, or because they themselves desire 
a more certain and more permanent evidence. 

A contract also is either executed or executory. It is 
executed when fully performed on both sides. It is 
executory when all or some part, either on both sides 

2. In particular forms of contracts there may be essential re- 
quirements we need not notice here. For instance, writing is 
necessary to the validity of a negotiable instrument, but no more 
essential than definiteness of parties, certainty of promise or 
order, etc. Yet we may have a contract without these, but we 
cannot have a contract either form or consideration, competent 
parties, etc. In addition to the elements essential to the form- 
ation of contract there may be other elements essential to the 
formation of particular forms of contracts. 
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or on one, is unperformed ; if unperformed in its incep- 
tion on both sides, it is said to be bilateral. It then 
consists in mutual promises, that is to say, one party 
has promised to do one thing in return for the other 
party's promise to do another, as where A agrees to 
buy and B to sell a horse thirty days from date. If 
executory on one side alone, it is called unilateral. Thus, 
I offer a reward of one hundred dollars to any one who 
will bring me certain information. A secures and 
brings me that information. He has performed his 
side of the contract, but my promise has not yet been 
performed. 

An express contract is one that is oral or written; a 
contract is called implied if its existence is inferable 
from the actions of the parties. 

Contracts are also said to be binding or voidable. A 
binding contract is one whose obligation endures until 
discharged by performance or some other one of the 
modes of discharge recognized by the law.® A voidable 
contract is one in which a party thereto may, if he 
choose, renounce the obligation. But a voidable con- 
tract is still a contract until avoidance, and the right 
to avoid is lost by delay or by ratification. The pe- 
culiarity of a voidable contract, then, is that it tends 
to pass, and by the lapse of time, or ratification, does 
pass, into a binding contract. Usually the right to 
avoid exists in favor of one party only, the other being 
absolutely bound until or unless the right of avoidance 
is exercised. Contracts are voidable by a party thereto 
when he has been imposed upon by the fraud, misrep- 
resentation, duress, or undue influence of the other 
party.* One's own infancy also gives one a right to 

3. Considered in Part IV, post. 

4. See Part II, B, post. 
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avoid. Voidable contracts are, comparatively, not 
numerous in business life. 

Contracts are also said to be void whenever for any 
reason no obligation results. In such a case no subse- 
quent confirmation or delay can operate to give binding 
force to the original act. To say, however, that an 
act which results in no obligation is a void contract is 
really to use inconsistent terms. If an act is void, it 
cannot, by our definition, be a contract. It is usually 
better, then, to say void agreement or act. 

The terms herein discussed will tend to become 
plainer as we advance in the subject. 



PART n. 

FORMATION OF CONTRACT. 

CHAPTER 2. 

THE FORM AND EVIDENCES OF THE CONTRACT. 

Sec. 3. GENERAL STATEMENT. The law requires 
some contracts to be In a certain form or proved by a certain 
kind of evidence; other contracts may be expressed or evi- 
denced In such a way as the parties may choose. 

The purpose of the present chapter is to discuss the 
form of contract and the evidence whereby it may or 
must be proved. We will find that by the principles 
of the common law some contracts must be under seal; 
that some contracts must be evidenced by a signed 
writing; that all other contracts may be put in writing 
if the parties choose; and that unless there is some 
special requirement by the law a contract may be either 
oral or implied. Our discussion therefore will cover 
contracts in these possible forms: 

1. Contracts under seal; 

(1) Those which must be under seal. 

(2) Those which need not be, but are, put 

under seal. 

2. Contracts in writing not under seal; 

(1) Those which must be in writing; 

(2) Those which need not be, but are, put 

in writing. 

39 
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3. Contracts not in writing; 

(1) Oral contracts; 

(2) Implied contracts. 

We will not follow exactly this division, but will cover 
all of this subject matter. 

A. The formal Contract or Contract Under Seal. 

Sec. 4. DEFINITION OF SEALED INSTRUMENT. A 
contract is under seal when the Impression or mark Is af- 
fixed which constitutes In law the seal. This by the com- 
mon law was an impression on wax affixed to the instru- 
ment. It may now consist in a scrawl. A contract under 
seal is called a formal c6ntract or specialty. 

In order for us to have a general understanding of 
contract law it becomes necessary for us to consider 
the contract under seal, to inquire what contracts must 
be under seaj, and to notice the effect of putting any 
contract under seal. Perhaps the reader in signing 
some document has noticed the word * * Seal * ' at the 
end of the line on which he has signed, and has won- 
dered just what was the exact purpose and effect of 
that word. Let us note first, that the great majority 
of contracts into which men enter day by day are not 
under seal, except when they concern real estate or 
consist in penal bonds, although any other contract 
may be under seal. We may say further that it seems 
to be the tendency of legislatures and courts to mini- 
mize the importance of the seal, although it is still in 
the majority of the states of much importance. But 
even where it still maintains its ancient meaning or any 
part thereof its importance to the layman may be 
greatly lessened by these three facts: 
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First, in executing instruments which must be under 
seal (as deeds, mortgages, etc.)> either printed forms 
are used upon which the seal is printed, or the instru- 
ment is executed under the advice of an attorney at 
law who sees to it that the seal is attached. 

Second, the vast majority of contracts entered into 
for commercial purposes are not under seal, and it is, 
therefore, the law of unsealed contracts which is of 
chief concern to the layman. 

Third, though we shall find that a promise is binding 
when under seal though it lacks consideration and not 
binding when not under seal if so lacking, yet it is a 
rare instance when a contract under seal does not 
have some consideration, and its importance for that 
purpose becomes greatly minimized. 

Yet, when all is said, it is of importance for the lay- 
man to know something of this form which has been 
of vast importance in the history of contract law, and 
which still in many states today determines the fate 
of important litigation. 

A seal by the old common law was an impressed 
wax or wafer affixed to the instrument to indicate an 
assent thereto and a deliberate intention to be bound. 
The instrument with which the impression was made 
was also called a seal. To say that a contract was 
under seal meant that an impressionable substance 
had been attached to it and impressed with the obli- 
gor's seal or mark. This was taken to indicate that 
the party sealing the instrument thereby asserted in 
a solemn and deliberate way that he intended to be 
bound according to the covenants therein contained. 
Usually a recital was made in the contract that it was 
under seal, thus, "Given under my hand and seal," 
or "Witness my hand and seal," but this was not 
essential. 
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By modern legislation it is no longer necessary to 
use an impressed wax or wafer to put an instrument 
under seal. Ordinarily one simply writes after his 
signature the word ' ' (Seal) " or * * L. S. " {Locus Sigilli, 
place of the seal.) 

Sec. 5. EFFECT OF SEAL IN EARLY LAW. By the 
common law a seal makes a promise binding though without 
consideration. 

We will hereafter define and discuss the subject of 
consideration, which plays such an important part in 
the law of contracts. It will be sufficient for us to 
indicate here that a consideration is that which is 
given or promised by one party in return for the act 
or promise of the other. Thus if A says to B * * I will 
give you $1,000," A's promise is said to lack consid- 
eration, for it does not contemplate that B shall give 
or promise anything in return ; but if A says to B * * I 
will give you $1,000 for your automobile" and B ac- 
cedes, the consideration for A's promise is B's act of 
giving or promising to give the automobile, while the 
consideration for B's act or promise is A's promise 
to give him $1,000. 

By the common law this consideration was neces- 
sary, as it is now, to make effectual any promise which 
was not under seal, but if it was under seal it was not 
necessary.* It was considered that when a party 
deliberately entered into a promise by affixing his seal 
thereto, there was no reason why he should not be 
bound thereupon, even though such promise did not 

5. Walker v. Walker, 13 Ired. (N. C.) 335. 
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contemplate that anything should be given or prom- 
ised in return. 

Accordingly we may say that the common law 
divided contracts into two great classes, those which, 
whether oral, implied or written, were not under seal, 
and those which were under seal. The first were 
known as simple contracts; the second, as formal con- 
tracts, contracts under seal or specialties. It was the 
presumption of the law, which once may have ac- 
corded with the fact, that promises which were under 
seal were made with great solemnity and deliberation, 
whereas promises not under 'seal (and therefore, in 
the old days, probably not even signed or written) 
were apt to be made lightly with insufficient delibera- 
tion, and therefore it was said that in such a case the 
promise should not be considered as contractual unless 
it contemplated that something should be promised 
or given in reliance on it and such thing was in fact 
promised or given as contemplated. 

It is no doubt true that at one time putting a seal 
to a contract indicated greater deliberation, but it 
does not do so now. When the seal was first used, 
the ability by the average man to write was an un- 
common, and indeed, a despised thing. To make his 
signature, as illiterate men do in these days by a cross, 
each man had his seal with its highly distinctive im- 
pression. He needed only to use it in those non-com- 
mercial days, upon rare and important occasions, and 
consequently might well be presumed to do so only 
upon full deliberation, and with a solemnity of circum- 
stance which made his promise binding. 

This is an old habit fallen into disuse. That the 
seal still has importance is explained only by a refer- 
ence to its history. 
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sec. 6. instruments requiring seal at com- 
MON LAW. By the common law a seal is essential to 
make binding all promises Intended to operate without con- 
sideration and Is required upon deeds, mortgages, bonds and 
powers of attorney regardless of the consideration. 

A deed conveying the absolute title of real estate 
to another, or a defeasible title by way of trust or 
mortgage, must be under seal in many states. The 
very definition of a bond signifies that it is an instru- 
ment under seal; a power of attorney, that is, a formal 
conferring of agency upon another is always under 
seal, and where an agent is appointed to execute an 
instrument under seal, his authority must also be 
under seal.^ A seal placed on any contract makes it 
a formal contract or specialty although the seal is 
not necessary. 

A contract executed by a corporation need not be 
under seal except in cases where the seal would be 
necessary if the contract were executed by a natural 
person. Often the by-laws provide for the use of 
the seal in particular cases. It is also usual to put 
the seal of the corporation to any important con- 
tract, as upon certificates of stock, because it bespeaks 
in part the authority of the officer and gives credit to 
the act. 

6. But by the law of agency, if a principal informally appoints 
an agent to make a simple contract, and the agent in improper 
execution thereof, seals the contract, the seal will be ignored 
as a superfluity, and the principal will be bound as upon a sim- 
ple contract. 
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sec. 7. modern legislation in respect to 

SEALED INSTRUMENTS. Modern legislation tends to 
minimize the distinction between sealed and unsealed In- 
struments, yet in many States the seal still retains much of 
its ancient dignity. 

We have seen that a promise under seal was given 
a weight not accorded other promises and this was 
because the use of the seal indicated, or was presumed 
to indicate, deliberation on the part of the promisor. 
We have said that it no longer does so. One who 
signs his name to a contract is doing in another way 
the very thing that was in olden times done when the 
seal was affixed. Legislation has permitted the use 
of a printed or written scrawl in the place of the im- 
pression on wax, and this in itself has taken from men 's 
minds the solemnity of the act of sealing. It cannot 
with truth be said that there is any greater deliberation 
in one's mind from the fact that he forms a scrawl 
after his name, or writes his name before a printed 
scrawl.^ Beginning with this legislation which per- 
mits the use of the scrawl, some of the legislatures 
have adopted laws tending to minimize, or in some 
cases altogether abolish, the use and effect of the sealed 
instrument. Such legislation we may classify as 
follows: 

7. Any one who has practiced law must be impressed with 
this fact. Most men do not know why they are asked to add 
the seal, and many do not at all know that they have ensealed an 
instrument, especially when the printed scrawl is used. This 
is as true of intelligent business men as it is of unlettered for- 
eigners. 



46 The Law op Contracts. 

(a) Legislation in respect to the form of bringing 
suit;* 

(b) Legislation in respect to the form of seal. This 
has been brought about in all the states. The seal 
may be by scrawl with use of the words "Seal" or 
"L. S." contained therein. Such scrawl may be 
written or printed ;• 

(c) Legislation allowing want or failure of consid- 
eration to be shown in a court of law. Under the 
common law a common law court could not open up 
a sealed instrument for that purpose. Under this 
provision it has been held that if an instrument was 
intended to take effect without consideration, then 
the lack of consideration cannot be shown, and the 
statute does not apply.^® 

(d) Legislation abolishing all distinction between 
sealed and unsealed instruments or providing that a 
seal shall be unnecessary on any contract. Such leg- 
islation places all contracts on the plane of the simple 
contracts. It is in force in many of the states." 

8. Laws to this effect are in force in most q{ the states. This 
legislation is chiefly of interest to lawyers. 

9. Laws to this effect are in force in all of the states. 

10. Laws to this effect are in force in many of the states. 

11. The seal is either abolished in the following states or else 
amounts only to a presumptive evidence of consideration 
which may be rebutted to defeat the contract: Alabama, Ari- 
zona, California, Idaho, Iowa, Kansas, Michigan, Minnesota, 
Missouri, Mississippi, Montana, Nebraska, New Mexico, Ten- 
nessee, Texas, Wyoming. In many states there is still pre- 
served a marked distinction between sealed and unsealed in- 
struments. The seal is necessary on certain documents and 
whenever used has more or less of its ancient meaning. 
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B. Contracts not enforceable unless In writing. 

Sec. 8. THE STATUTE OF FRAUDS. By the English 
Statute of Frauds, and similar statutes patterned thereafter 
In this country, certain contracts are not legally enforceable 
unless the evidence to prove them Is a writing signed by 
the party sought to be charged, or In case of contracts of 
sale or personal property, unless there Is either a writing 
or a certain part performance. 

The British Pariiament in 1676 passed a statute 
known as the "Statute of Frauds and Perjuries," or 
more usually referred to simply as "The Statute of 
Frauds. ' ' This is perhaps the most famous and far- 
reaching statute not of a political nature in all English 
jurisprudence. It has been called the "adopted child 
of the common law. * ' The purpose of the statute was 
to prevent fraud and false swearing. Very evidently 
if a party who sets up that another made a contractual 
promise to him must produce a writing signed by 
that party in order to prove his contention, fear of 
perjury on his part or on the part of his witnesses in 
that respect, is done away. The law, therefore, set 
out those contracts which it considered were of most 
likely sort to tempt men to perjury and provided that 
there could be no proof of them unless there was the 
signed writing. In respect to sales of personal prop- 
erty, it provided that either a writing or a certain part 
performance would be sufficient. 

This statute has undoubtedly performed the office 
of preventing much fraud and perjury. But it has 
also resulted in great injustice. It prevents one who 
has a good case from proving it if he has neglected to 
obtain the evidence required by the statute, even 



48 The Law of Contracts. 

though he may have all sorts of other evidence, and 
even though the other party will not deny the contract, 
but simply insists on this technical proof of it. And 
many judges have said that it has caused more fraud 
and more litigation than it ever prevented. And yet 
it has a firm place in our law, and very likely its ad- 
vantages greatly outweigh the hardships. It has been 
adopted, in whole or part, in all of our American 
States. 

There are two sections of this statute relating to 
contracts, — the fourth and the seventeenth. The 
effect of the fourth section is to render certain con- 
tracts unenforceable unless their existence can be 
proved by a written memorandum signed by the party 
sought to be charged. The effect of the seventeenth 
section is to make unexecuted contracts for the sale of 
personal property for a certain price or upwards un- 
enforceable unless their existence can be proved by a 
written memorandum, signed by the party to be 
charged, or unless there has been a part performance 
of the contract. This section is not in force in some 
of the American States.^^ 

Of course these sections, when re-enacted in this 
country, do not necessarily retain those numbers. 

12. Besides the contracts mentioned in the statute of frauds 
the laws of any state may provide that other contracts must 
be in writing or proved thereby. For instance, many of the 
states have provided that a new promise to pay a debt which 
otherwise would be barred by the statute of^ limitations must 
be in writing in order to arrest the running of the statute or 
revive the debt. So some states provide that a new promise 
to pay a debt discharged in bankruptcy must be in writing. 
But the contracts included within the statute of frauds are the 
chief ones which must be proved by some memorandum in 
writing and such statute is everywhere in force. 
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(a). The contracts included in the statute of frauds. 

Sec. 9. TEXT OF THE STATUTE. The original Eng- 
lish Statute of Frauds provided as follows: 

"That no action shall be brought (1) whereby 
to charge any executor or administrator upon any 
special promise to answer damages out of his own 
estate; (2) or whereby to charge the defendant 
upon any special promise to answer for the debt, 
default, or miscarriage of another person; (3) or 
to charge any person upon any agreement made 
upon consideration of marriage; (4) or upon any 
contract for the sale of lands, tenements or here- 
ditaments, or any interest in or concerning them; 
(5) or upon any agreement that is not to be per- 
formed in the space of one year from the making 
thereof; unless the agreement upon which such 
action shall be brought, or some memorandum or 
note thereof, shall be in writing and signed by the 
party to be charged therewith, or some other per- 
son thereunto by him lawfully authorized. ' ' (4th 
Section.) 

''That no contract for the sale of any goods, 
wares, and merchandise, for the price of ten pounds 
sterling or upwards, shall be allowed to be good, 
except the buyer shall accept part of the goods so 
sold, and actually receive the same, or give some- 
thing in earnest to bind the bargain, or in part 
payment, or that some note or memorandum in 
writing of the said bargain be made and signed by 
the parties to be charged by such contract, or their 
agents thereunto lawfully authorized." (17th 
Section.) 

1 Bayft--4 
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sec. 10. promises of executors and administra- 

TORS. A promise of an executor or administrator to charge 
himself personally with the payment of the debts of the 
decedent's estate cannot be enforced unless there is writ- 
ten evidence of such promise signed by the party sought to 
be charged. 

There is, of course, no duty upon an executor or ad- 
ministrator to pay the debts of the decedent's estate 
out of his own personal estate. If, however, he takes 
it upon himself to be personally bound for such debts, 
the law requires the proof of any such engagement to 
be in writing and signed. Not very much litigation 
has been occasioned in reference to this provision. 

Sec. 11. PROMISES TO ANSWER FOR THE DEBT, DE- 
FAULT, OR MISCARRIAGE OF ANOTHER. A promise of 
any person to answer for the "debt, default or miscarriage" 
of another cannot be enforced unless there Is written evi- 
dence of such promise signed by the party sought to be 
charged. 

If one for some reason makes a promise to the pres- 
ent or prospective creditor of another as, for instance, 
where he guarantees the payment of that other's ac- 
count, this promise is not enforceable unless in writing 
and signed by him. Thus, if C says to A **Let B have 
these goods and if he does not pay you, I will," this 
is a promise not enforceable unless in writing and 
signed by C. The promise must be strictly a promise 
to pay another *s debt and not one's own in order to 
come within the provision. Thus if C says to A, **Let 
B have these goods and I will pay for them/' and 
it is intended that the credit should be given, and it is 
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given, to C and not to the recipient of the goods, this 
is C's debt so far as A is concerned and the contract 
is enforceable though not in writing." 

Sec. 12. PROMISES IN CONSIDERATION OF MAR- 
RIAGE. A promise In consideration of marriage cannot be 
enforced unless there Is written evidence thereof, signed 
by the party sought to be charged. 

This provision refers to ante-nuptial agreements to 
convey property in consideration of the marriage. It 
does not refer to mutual promises to marry, which are 
binding, though oral. An oral promise to convey real 
estate would be unenforceable both by this provision 
and the one relating to real estate. 

Sec. 13. CONTRACTS FOR THE SALE OF LANDS OR 
ANY INTEREST IN OR CONCERNING THEM (EXCEPT 
SHORT TERMS LEASES). These contracts cannot be en- 
forced unless there Is written evidence of such contracts 
signed by the party sought to be charged. 

This provision applies to contracts which create an 
interest or estate in anything which is to be clsissed as 
real estate as distinguished from personal property, 
except short term leases, as for one year, which are 
now generally excluded by the American statutes. The 
most obvious application is to contracts to buy or sell 
a piece of real estate, as a farm, a city lot, etc., but it 
also extends to any contract to convey or create an 
interest in anything which may be classed as real es- 
tate. Thus it would apply to any contract to mine 

13. See the Law of Guaranty and Suretyship in this series. 
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ore," to create an easement, to sell an old house to be 
removed, ^^ etc. Note, however, that it is immaterial 
if the contract refers to something which is now real 
estate, if before the sale or creation of the interest is to 
arise, it must be converted by the seller into personal 
property. Thus, a right to mine ore in the land of 
another would be unenforceable unless in writing. But 
if A contracts to sell B 1,000 tons of coal, this is a con- 
tract to sell personal property , though it may happen that 
when the contract is made the coal is unmined and is 
therefore real estate. Such a contract to sell coal 
might, however, be unenforceable by reason of the 
section in reference to sales of personal property. Yet 
that section might not apply, for sales of perspnal 
property are good without writing, if a payment has 
been made or a part of the goods delivered and ac- 
cepted. So in some states the provision in reference 
to sales of personal property is not in force. 

Crops which are planted and mature annually are 
regarded as personal property in this regard, and an 
oral sale of them is enforceable so far as this provision 
of the statute is concerned.^® Thus, if A orally agrees 
to sell B all his standing corn, this is enforceable 
whether A or B is to cut the corn and take it away. 

Sec. 14. CONTRACTS THAT CANNOT BE PERFORMED 
WITHIN A YEAR FROM THE MAKING THEREOF. These 
contracts cannot be enforced unless there Is written evi- 
dence of them signed by the party sought to be charged. 

This provision relates only to those contracts which 
by their express terms or by their inherent nature can- 

14. Entwhistle v. Henke, 211 Illinois Reports, 273. 

15. Meyers v. Schemp, 67 Ibid, 469. 

16. Bull V. Griswold, 19 Ibid, 631. 
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not be performed within a year from the time of their 
making. It is decided that if the contract may be 
performed within the year, though the probability be 
remote, this provision does not apply and the contract 
is enforceable though oral. In such a case it is imma- 
terial that the performance as a matter of fact does 
take longer than a year." An illustration will make 
this plain. Thus suppose that A, for a certain sum of 
money to be paid to him by B, by oral contract agrees 
to support B the remainder of B*s life. B is sixty 
years of age and in fair health. This contract may 
be enforced, though not in writing, for B may die 
within the first year. The fact that B does actually 
live twenty years longer does not make any difference. 
On the other hand, A employs B to work for him 
fifteen months. There must be written evidence of 
this contract, and if either A or B breaks the contract 
he cannot be charged with its breach. 

Sec. 15. CONTRACTS FOR THE SALE OF GOODS, 
WARES AND MERCHANDISE FOR A CERTAIN PRICE OR 
UPWARDS. These contracts in many Jurisdictions cannot 
be proved unless there is written evidence of them signed 
by the party sought to be charged, or unless there is at 
least part delivery and acceptance, or part payment. 

It will be noticed at once that this provision of the 
statute differs from those which have been mentioned 
above, in two main particulars: firstf that it does not 
apply unless the price reaches a certain amount; and 
second, it is enforceable though not in writing if 
there has been a delivery and acceptance of the goods, 

17. MacElree v. Wolfersberger, 59 Kan. 105. 
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or part thereof, or payment in whole or part. This 
provision is not in force in a number of the American 
States, but in the majority of them it is.^® 

The original English statute of frauds related to the 
sale of goods, wares, and merchandise for the price of 
ten pounds sterling or upwards. In this country, the 
limitation as to price varies, although the commonest 
provision is fifty dollars. 

For an elaboration of the law as to this subject see 
The Law of Sales of Personal Property, Volume 3 of 
this series. 

(b) The nature and effect of the statute of frauds. 

Sec. 16. THE STATUTE RELATES TO ENFORCEMENT, 
NOT THE VALIDITY OF CONTRACTS. Failure to com- 

18. This section of the statute of frauds is substantially enacted 
in the following states. It does not apply to contracts of sale 
unless the price is equal to or above the sums below stated: 
For contracts of sale of $50 or upward, Alaska, Colorado, Georgia, 
Indiana, Maryland, Michigan, Minnesota, Mississippi, Ne- 
braska, Nevada, New York, North Dakota, Oklahoma, Oregon, 
South Carolina, South Dakota, Washington, Wisconsin, Wy- 
oming. 

For contracts of sale of $200 or upward, California, Idaho, 
Montana, Utah. 

For contracts of sale of $500 and upward, Arizona, Massa- 
chusetts, New Jersey, Rhode Island. 

For contracts of sale for various amounts, Arkansas ($30), 
Connecticut ($100), Florida (any value), Iowa (any value), 
Maine ($30), Missouri ($30), New Hampshire (33), New Mex- 
ico (any value), Ohio ($2500), Vermont ($40). 

In the follovdng states contracts of sale of any amount are 
enforceable though not in writing and entirely executory: Ala- 
bama, Delaware, Illinois, Louisiana. Kansas, Kentucky, North 
Carolina, Pennsylvania, Tennessee, Texas, Virginia, and West 
Vu-ginia. 
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ply with the Statute of Frauds does not prevent formation 
of contract but renders it unenforceable. Compliance with 
the statute* on the other hand, will not render enforceable 
an agreement lacking in some contractual essential. 

A contract which falls within the statute of frauds 
is not rendered invalid if there is failure to comply with 
the statute. It is simply unenforceable if the other 
party chooses to rely upon the defense which the law 
gives him. Consequently the law has no reference 
to executed contracts. It is usually held, also, that 
the defense must be relied on in the pleadings and 
proofs, else it forms no part of the case. 

Thus if A orally agrees with B to sell B a certain 
parcel of land on a future date, this contract is unen- 
forceable. On the day mentioned, however, A makes 
and delivers to B a deed in accordance with his con- 
tract, and B accepts it. The oral nature of the pre- 
liminary contract now becomes immaterial. 

So, mere compliance with the statute of frauds is 
not enough to create contractual liability. There must 
still be every element essential to the formation of a 
contract — competent parties, offer and acceptance, 
legality of object and consideration. 

(c) Sufficiency of the zvriting and of the signature re- 
quired by the statute of frauds. 

Sec. 17. TIME OF MAKING WRITING AND SIGNA- 
TURE. The writing and signature may be made at the 
time of the mal<ing of the contract or any time thereaf- 
ter until suit brought. 

As the statute of frauds seeks to evade the commis- 
sion of frauds and perjuries, it is apparent that if a 
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memorandum is made and signed by the party sought 
to be charged, at any time prior to the attempt to 
enforce the contract against him, the object of the 
statute has been satisfied. And this is the law. Thus, 
suppose that A orally agrees with B to sell B a certain 
piece of land on a future date. Sometime after that 
and before the time set for the sale B pays A $100.00 
and A signs a receipt which contains a sufficient mem- 
orandum. B in a suit against A may prove the con- 
tract by this memorandum. 

See. 18. FORM AND CONTENTS OF WRITING. The 
writing need not be of a formal character. Any memoran- 
dum or series of memoranda containing the material terms 
and any mark or writing intended as a signature, Is suffi- 
cient and it is necessary that only the party sought to be 
charged shall have signed. 

The writing required by the statute of frauds may 
be in any form. Letters, telegrams, receipts, brief 
memoranda, are sufficient, as well as documents of 
formal and finished character. But they must con- 
tain within them all the material terms, as the names 
of the parties, the terms of the bargain, the descrip- 
tion of the property, etc." If any material term of 
the contract must be proved by oral evidence, this 
renders the contract unenforceable. All the contract 
must be sought in a writing or a number of writings. 
If there is a series of papers in all of which the contract 
is to be found, either all of these papers must be 
signed by the party to be charged, or the one which is 

19. In some states, the law provides that the writine need not 
state the consideration, but that that may be proved by oral 
evidence. 
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signed must so clearly refer to the other, or others, as 
to identify it or them, and thereby make the paper 
referred to a part of it. 

A popular conception of the term signature is a 
name written at the bottom of the writing. But it 
need not be so. It may be written in any part of the 
body of the instrument. If the term "subscribed" 
is used, as in a few states, it must indeed be at the 
bottom; but not otherwise. The signature may be 
written by one or his agent. If one's name placed on 
an instrument was by him or his agent intended as a 
signature, it will be so regarded. 

The signature of a party sought to be charged is 
sufficient. This is usually the defendant. In case 
of cross demand or otherwise, it might be the plaintiff. 
Because it is sufficient that the signature of the party 
sought to be charged is on the instrument, one party 
may have a right to enforce an agreement where the 
other could not. It has been said that this disregards 
the element of mutuality necessary in contracts, but 
if we consider that the writing goes merely to the proof 
of the contract, we see that mutuality in the contract 
is not wanting, but one has his proof, while the other 
does not. 

Sec. 19. WRITING AND SIGNATURE BY AGENT. The 
writing and the signature may be by agent. An authority 
to make the bargain would Imply authority to make a euffl- 
cient writing and signature. 

The statute expressly provides for compliance by 
agent. Any authority oral or in writing empowering 
the agent to make any of the promises required, would 
impliedly authorize him to make the writing and sign 
as required by the statute of frauds. 
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The agent may be the agent of both parties. Thus 
in sales by auction, the note of the details of a sale in 
the book of the auctioneer is held to be a sufficient 
memorandum (if complete enough) to bind both par- 
ties, and his entry of their names in his book is a 
signature by their agent. And where one is agent of 
only one of the parties to make the bargain, he may be 
agent of both of them to make and sign the memo- 
randum. 

C. Written contracts where writing not required; oral and 

Implied contracts. 

Sec. 20. WRITTEN CONTRACTS NOT REQUIRED TO 
BE IN WRITING. If a contract which the law does not 
require to be In writing or proved thereby Is put In writ- 
ing, the writing thereupon becomes the evidence of the 
contract. Such contracts may be partially In writing and 
partially oral. 

If a contract is put in writing regardless of any re- 
quirement by the law that it be in writing or proved 
thereby, the writing thereupon becomes the evidence 
of it. In such cases the contract might be partly 
written, and partly oral, but if the writing on its face 
purports to be a complete transaction, then no oral 
evidence would be available to contradict or add to 
it.«^ 

If the law does not require a contract to be in writing 
or proved thereby, it need not be signed unless the 
parties intended it to be signed before being effective; 
which intention they could abandon by accepting the 
contract and acting upon it without signature. 

20. See Section 84, post. 
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8ec. 21. ORAL CONTRACTS. Any contract may be 
oral which the law by some positive rule or statute does 
not require to be in writing or proved thereby; unless It Is 
80 required a contract orally made is as valid to all Intents 
and purposes as a written contract, except that the evidence 
to prove It Is not so certain or enduring. 

An oral contract is as valid and binding as a written 
one, unless it belongs to some particular class of conr 
tracts which the policy of the law requires to be writ- 
ten. True, the evidence is not so enduring or certain 
and may be the more easily denied, but that affects 
the proof, not the validity. Even the contracts re- 
quired to be in writing by the statute of frauds are 
valid though oral, for, as we have seen, the statute 
merely requires written proof when the point is raised 
by the other party. But other contracts unless some 
similar or other statute prevents, may be entirely 
oral. 

Sec. 22. IMPLIED CONTRACTS. An Implied contract 
Is one whose terms are Inferable from the circumstances. 

A contract may arise though the parties are silent. 
In such case there is a true agreement but the terms 
are left to be inferred from the circumstances. This 
is illustrated in sales of personal property in which no 
price is asked or named. A promise to pay what the 
article is reasonably worth will be implied. So where 
one works for another without any express agreement 
being made, but under such circumstances that any 
reasonable person would judge that the work was not 
being done gratuitously, the law will imply a promise 
to pay a fair and reasonable reward. In all such 
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cases, the circumstances must indicate to the mind of 
a reasonable man that contractual obligation was in- 
tended. Wherever, according to the usual dealings 
of men, the existence of a contract must be supposed 
in order to account for the performance of services, 
there is evidence that an implied contract exists. Thus 
if we find one man digging ditches for another, we may 
properly infer there is a contract between them, unless 
the rebutting evidence disproves it. But if the la- 
borer is a son residing at the home of his father, for 
whom he is digging a ditch, the blood relationship 
explains the reason for the act, and there would have 
to be other evidence of a contract.^^ 

There are many cases in which a promise is said to 
be implied where there really was none, and the as- 
sumption that there was a promise is a fiction, and yet 
the law allows it to be raised for the purposes of justice. 
Such promises are often said to be implied in law as 
distinguished from those that are implied in fact which 
we have just noticed. If A orders potatoes of his 
grocer, he really does as a matter of f<ict promise to 
pay for them. That promise is to be read in his act, 
and the case is one of true contract. But where a 
promise is implied in law there is really no contract. 
The obligation is not really a contractual one, and 
therefore is often called quasi contractual. It will 
arise where one would be unjustly enriched at an- 
other's expense unless he were made to return what 
he has or pay for it. Thus A thinks B is his debtor 
C, and pays B $100.00 owing to C. He may recover 
it. B in such a case, never really promised to repay 
the $100.00. It is a fiction to say there is a contract. 

21. Hertzog v. Hertzog, 29 Pennsylvania State Reports, 435. 
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Usually we may say that where money is paid or 
property delivered under a mistake of fact, the value 
thereof may be recovered. So, if one pays money 
under a contract which is unenforceable, he may have 
his money again. Thus if one pays money upon an 
oral contract which the law requires to be in writing 
and it is not enforceable for that reason, he may re- 
cover it. These cases are not really those of contract, 
yet they are often referred to as implied contracts. 



CHAPTER 3. 



CAPACITY OF PARTIES TO CONTRACT. 

Sec. 23. IN GENERAL. A natural person has a full 
capacity to contract when of legal age and in possession of 
the natural faculties, unless the law has imposed upon him, 
as a member of a class, a disability. A corporation has such 
capacity as the sovereign has bestowed upon it. 

We note at the outset that unless a person is not 
of full age, or is not in the possession of the ordinary 
natural faculties, or is not a member of a class which 
the law, for reasons of public policy, has placed under 
a total or partial disability, he has the full capacity 
to contract; he is free to impose upon himself what- 
soever contractual obligations he will. We are, then, 
concerned only with those exceptional cases, in which 
some disability is imposed by the law. The chief of 
these are, (a) minors, (b) married women, (c) insane 
persons, (d) drunkards, (e) aliens, and (f) artificial 
persons or corporations. 

A. The Capacity of Minors. 

Sec. 24. WHO ARE IVIINOR87 A minor Is one who has 
not attained the age which the law deems necessary to 
give him maturity of mind and below which he requires a 
special protection by the State. 

The law sets an age below which a person's mind 
is regarded as having an immaturity which calls for a 

62 
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sort of guardianship or protection by the law in mat- 
ters as to which it gives adults a full freedom. In 
most jurisdictions a man attains his majority on 
the day preceding his twenty-first birthday; a woman, 
on the day preceding her eighteenth. A minor is 
also called an infant. 

Sec. 25. WHAT CONTRACTS BINDING UPON MINORS. 
A minor Is liable for the reasonable value of necessaries 
purchased by him upon his credit and actually supplied 
to him. These are the only contracts binding upon him. 

The law gives a minor the right to elect whether he 
shall be bound for all contracts made by him except 
his executed contracts for necessaries. If a minor 
could not render himself absolutely liable for the 
things which are supplied to him as actual needs, he 
might be compelled to go in want. Therefore it is a 
wise provision of the law that he shall have full capac- 
ity to bind himself to pay for such things. 

He is not bound to pay what he may have promised, 
but only the reasonable worth of the thing supplied, 
that is to say, the market or real value. Thus, if he 
purchases a suit of clothes reasonably worth the sum 
of fifteen dollars, and gives his promissory note for 
thirty dollars, he may elect not to be bound upon the 
note, and fifteen dollars would be the measure of the 
seller's damage. 

The necessaries must be actually supplied. Thus, 
if a minor being away from home, should rent a room 
for a certain season, he could be held only for the 
time he actually occupied it, and not for the remain- 
der of the term.^ 

22. Gregory v. Lee, 64 Connecticut Reports, 407. 
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What are necessaries? This term does not signify 
that a thing be absolutely indispensable to the physical 
well-being of the minor. It is not necessary that he be 
saved from actual hunger or exposure. Yet it can never 
be a mere luxury. A necessary will fall under some 
such heading as, food and lodging, apparel, medicine 
and surgery, and academic instruction. 

It is further determined that one's station in life 
must be considered. What is necessary to the son 
of a millionaire may not be necessary to the son of a 
washerwoman earning a meagre daily wage. And yet 
in any case, the thing supplied must not be a mere 
luxury. ** Suppose the son of the richest man in the 
kingdom to be supplied with diamonds and race 
horses. ' '^3 These could not be considered necessaries. 
So it has been held that expensive suppers given by a 
wealthy young man to his friends, could not be con- 
sidered necessaries. So an automobile or bicycle could 
not constitute a necessary except under very peculiar 
circumstances. For, no matter what one's station 
in life, or how highly pampered its occupant has been, 
a thing is not a necessary unless referable to some such 
heading as indicated. The position of the youth is 
to be taken into account more to determine upon the 
grade of a thing ordered, than the kind of a thing 
ordered. The son of the poor man and the son of 
the rich man both need overcoats, if not supplied. 
But the former cannot bind himself to pay for such 
an expensive one as the latter; but neither the son 
of a rich man nor the son of a poor man needs automo- 
biles, race horses, club memberships, theater tickets, 
etc. 

23. Wharton v. McKenzie, 5 Queen's Bench Reports, 606. 
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If a minor earns his own living, his working tools 
are regarded as necessaries. Yet the law does not 
contemplate that a minor shall set himself up in trade. 
A shop would not be considered a necessary.^ 

If a minor is already supplied, an article that in his 
lack would be regarded as a necessary is not to be so 
regarded under the circumstances.*^ Consequently it 
is always important for a tradesman to know that the 
parent or guardian is not supplying the minor, or that 
the minor has not elsewhere supplied himself. 

Sec. 26. WHAT CONTRACTS VOIDABLE BY MINORS. 
A minor may avoid any contract made by him whicli is not 
for necessaries. 

A minor has capacity to make a contract which is 
not for necessaries, but he may elect to disaffirm it. 
If the contract is not for necessaries it is voidable j but 
it is still a contract, and when the infant becomes of 
age he may by his actions or his words ratify it, where- 
upon its voidability will be gone forever. 

As the contract of an infant is voidable and not 
void, it follows that the other party is bound if the 
infant does not choose to avoid. 

In some states a minor who sets himself up in busi- 
ness and is dealt with as an adult, cannot avoid con- 
tracts made in reference to such business. 

Sec. 27. RATIFICATION AND DISAFFIRMANCE. The 
voidable contracts of a minor he may avoid during infancy 
and until he has ratified them after reaching majority, ex- 

24. Ryan v. Smith, 165 Massachusetts Reports, 303. 

25. Johnson v. Lines, 6 W. & S. (Pennsylvania) 80. 
1 Bays — 5 
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cept that his deeds of conveyance to real property may only 
be avoided after majority. 

By saying that a contract is voidable we indicate 
that it may operate as a valid contract if not avoided. 
There is, however, this peculiarity in respect to a 
minor's contract: it usually need not be positively 
avoided by him, but it remains in a voidable state 
until he ratifies it. There are exceptions to this rule. 
His deeds to real estate he must positively disaffirm 
by taking, within a reasonable time after he arrives 
at majority, some special step, as by bringing suit to 
disaffirm. Of other contracts it may usually be said 
that he need not disaffirm; the other party must show 
that he ratified. Ratification, however, may consist 
in conduct. If after he becomes of age a minor exer- 
cises over property secured under a contract, acts of 
positive ownership, as where he sells it, or continues 
to enjoy the benefit of its use, this would be ratification. 
A minor may (except as to deeds) disaffirm his contracts 
at any time during minority and at any time after 
majority until he ratifies. He cannot ratify during 
minority. It would be illogical to say he could bind 
himself absolutely by ratification when he could not 
bind himself by original contract. 

When a minor disaffirms his contract upon which 
he has received benefits he must return the benefits 
if he still have them. 

To illustrate this section, let us suppose that a minor 
has made a contract to sell his real estate to A. A 
must treat this contract as binding, but the minor can 
avoid it at any time during minority, and also if 
sued upon it after reaching majority he can success- 
fully plead that the contract was made when he was a 
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minor, unless A can show that after the minor became 
of age he ratified it. If the minor disaffirms he must 
give back the money, if any, received upon it, if he 
still has it, but if he squandered it and cannot tender 
it back, he may still have his defense. If, however, 
pursuant to this contract the minor deeds his real 
estate to A, then he must avoid it, if at all, within 
a reasonable time after be became of age, and must 
disaffirm by some positive act. 

Sec. 28. TORTIOUS LIABILITY OF MINORS IN CASES 
INVOLVING CONTRACTS. A minor is responsible for his 
torts. If in connection witli some voidable contract made 
by him he commits a wilful and Independent tort, he may 
be held liable for the damages caused by the tort, but If the 
wrong alleged consists in a mere breach of his contract, he 
cannot be rendered liable by calling his default a tort. 

A minor is liable for his torts; his minority is no 
protection. If, for instance, he deliberately breaks a 
window, a judgment may be had against him for the 
damages caused. Cases arise in which a minor com- 
mits a wrong tortious in its nature, about the time of 
or in connection with a contract made by him, and 
when sued in tort responds that his act was at most 
a mere breach of contract and not a tort. Thus, if 
he should hire a horse to drive to an adjoining town 
and in his inexperience should drive it so immoderately 
as to injure it, the injury not being wilful, he can 
reply if sued in tort for negligence or conversion, that 
the other party is attempting to deprive him of a 
defense to a charge of breach of contract, by simply 
calling his breach a tort, and this cannot be permitted. 
But if a minor takes advantage of a contract to com- 
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• 

mit a wilful tort he is liable notwithstanding he would 
not have been able to commit it if he had not entered 
into the contract, as where he maliciously beats a 
horse hired by him, or drives it further than his con- 
tract permitted.^® Also if in order to hire the horse 
he misrepresented himself to be of age, he has com- 
mitted the tort of deceit and is liable.*^ 

Sec. 29. CONTRACTUAL RIGHTS OF MINORS. A 
minor has as good a right upon a contract as an adult. The 
other party cannot set up the minority. A minor upon 
disaffirmance may recover the reasonable value of goods 
delivered or services rendered. 

A minor can sue on his contract though it is not for 
necessaries. The right to disaffirm is personal to the 
minor. 

If after a contract is partially performed, a minor 
rescinds, he may have a reasonable compensation for 
benefits he has conferred. The other party cannot 
plead that the minor should not recover because he has 
broken his contract, for this is not the fact. He has 
merely avoided the contract; this was his right. Thus, 
if he promises to work six months and works only one 
week, he may recover the week's wages, and the em- 
ployer cannot set up in defense that he has broken 
his contract. He has not broken it; he has avoided 
it.28 

26. Towne v. Wiley, 23 Vermont Reports, 355. 

27. Fitts V. Hall, 9 New Hampshire Reports, 441. 

28. Ray v. Haines, 52 Illinois Reports, 485. 
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B. other Parties Under Disability. 

Sec. 30. MARRIED WOMEN. By tlie common law a 
married woman Fiad no capacity to contract, tliougli she 
had an implied authority to bind her husband for her 
necessaries. But by modern statutes her incapacity to 
contract has been almost entirely removed. 

The enlightened development of our modern law 
in respect to the rights of married women makes a 
consideration of this heading unnecessary. 

Sec. 31. INSANE PERSONS. Contracts by an Insane 
person, except for his necessaries, are voidable If he re- 
store the consideration; or in many Jurisdictions by statute 
If he has been legally declared Insane and a conserv- 
ator appointed, his contracts are voidable at all events, 
or void. 

The law as to contracts with insane persons varies 
somewhat in the different states. Statutes quite gen- 
erally govern the matter. Many of these declare that 
the contracts of an insane person, whose insanity has 
been adjudged by the law, and is a matter of record, 
and over whom a conservator or guardian has been 
appointed, are voidable at the option of the insane 
person or such conservator, but are fully binding on 
the other. Before such adjudication, a contract with 
an insane person is voidable by the insane person, 
unless it is for necessaries. If the other person knew 
of the insanity he is only entitled to such of the con- 
sideration as the insane person has not parted with. 
But if the insanity was not known, the insane person 
on avoidance must place the other party in statu quo. 
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Sec. 32. DRUNKEN PERSONS. A drunken person is 
liable upon his contract unless the drunkenness Is so great 
as to drown reason, judgment, and memory, or unless he 
was made drunk that he might be Imposed upon. 

The defense of drunkenness is not regarded with 
favor, unless it has induced a temporary insanity 
which obscures reason, judgment, and memory, or 
unless it was produced as a part of a scheme to defraud 
on the part of the other party. 

Sec. 33. ALIENS. An alien has full power to contract 
when his country is at peace with this country. But dur- 
ing hostilities he may not enter into any contract with 
citizens of this country. Rights acquired prior to the 
declaration of war are suspended, but not annulled, and 
may be enforced in our courts when peace Is resumed. An 
alien enemy may be sued in our courts and when sued 
may make his defense. 

Sec. 34. CORPORATIONS. A corporation's capacity 
to contract is determined by Its charter. Generally speak- 
ing it may make contracts that are fairly intended 
to further its legitimate corporate purposes. 

A full discussion of the capacity of a corporation to 
contract would be out of place here. That must be 
sought in some treatise upon the law of corporations. 
See the Law of Corporations in this series. We may 
say generally that a corporation has the power to make 
such contracts as reasonably tend to the furtherance 
of its legitimate business, but no others. 



CHAPTER 4. 

THE AGREEMENT. 

Sec. 35. NECESSITY OF AGREEMENT IN CONTRACT- 
UAL PURPOSE. In every true contract the minds of 
the parties must come Into accord as to all material details. 
This accord or agreement Is expressed In the offer and ac- 
ceptance. 

The formation of a contract calls for a true agree- 
ment between the parties. The courts often say that 
there must be a ** meeting of the minds." This is to 
be found in the offer, wherein the one party sets forth 
definitely the terms and proposes to be bound concern- 
ing them, and in the acceptance, wherein the party 
addressed assents to the terms proposed and binds 
himself upon them. Thereupon (no other essential 
element being lacking) the contract arises and binds 
the parties. First in this chapter we discuss such 
offer and acceptance. But a further inquiry con- 
cerning such offer and acceptance is yet to be made. 
Was the assent therein real and freely given? For it 
may be that one party has fraudulently misrepresented 
or concealed facts, or has used force or threat, or 
exercised an unfair influence, so that there has not 
been the real freedom and the proper understanding 
essential to a truly contractual state of mind. Yet 
because there was an offer made and an apparent 
assent thereto, the law still regards the transaction as 
constituting a contract, but a voidable one at the in- 
stance of the party imposed upon. Such party may 

71 
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not choose to avoid the contract, and may ratify it 
either expressly or by his acts or by delay, and there- 
after his right to disaffirm is gone. In the second part 
of this chapter, then, following the discussion of offer 
and acceptance, we consider the Reality of the Assent, 
as expressed in such offer and acceptance. 

A. The Offer and Acceptance. 

Sec. 36. WHAT CONSTITUTES OFFER. An offer con- 
sists in a definite proposition made by one party to some 
certain or ascertainable person, witli a view to acceptance 
thereof by such person In its present form. 

If a proposition or statement is really a technical 
offer, an acceptance of it before it is withdrawn or 
expires creates contractual liability. That is to say, 
the offer upon such acceptance becomes merged into 
the contract, and cannot be withdrawn, and the offeror 
becomes thereby bound to do that thing which he 
proposed, or be answerable for the breach. But if 
the proposition or statement does not constitute an 
offer, that is to say, if its form does not justify the 
belief that it was sent forth for the purpose of then 
being definitely accepted, then the attempted accept- 
ance cannot bind the other party. He may ignore 
such attempted acceptance and refuse to deal further 
in the matter. It is thus a matter of much importance 
to know whether a proposition is or is not a technical 
offer. 

An offer may be said to consist in a proposition, 
certain and definite in its terms, made in such form 
and under such circumstances that the party to whom 
it is made, acting as a reasonable man, may properly 
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infer that it was meant that upon his acceptance, a 
contract, without further negotiations, or statement 
of terms, should be complete. 

Accordingly we find that any statement made in a 
merely preliminary way, for the purpose of inducing 
offers, or of opening up negotiations, is not itself an 
offer and cannot be accepted. Thus, lists of 

property for sale, even though prices and terms 
are given, catalogues and advertisements, do not, 
as usually made, constitute offers.^ So any 

statement in which the terms are not finally stated, 
but which must be arrived at by further agreement, 
is not an offer and cannot be accepted. If the offeree 
insert the terms, his proposition is at best a counter 
offer and not an acceptance. Thus if one says, **I 
will sell you my lot," this is not an offer for there is 
no definiteness in the terms, and though the other 
says, **I accept on the following terms,'* naming 
them, he is simply making an offer which the other 
must assent to before the contract arises. 

It is not always necessary to state terms, however, 
where it was the intention of the parties that the 
terms or some of them should be implied. Thus if I 
order potatoes from a grocer, and do not state what 
I will give for them, there would nevertheless be a 
contract upon acceptance by the grocer, for he would 
be justified in believing that I meant to pay the mar- 
ket price. But if I offer to sell another my farm and 
do not state the price no contract could arise until 
that had been agreed upon, for no one would be jus- 
tified in taking my proposition as a final offer, for 
farms are not sold without statement of prices and 
terms. So if I say I will sell you a hundred acres of 

29. Moulton v. Kershaw, 59 Wisconsin Reports, 316. 
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land for $80 an acre but no land is described, there 
could be no contract until a further statement of 
terms agreed upon, for the offer contains no definite- 
ness. But if I say I will send you ten barrels of po- 
tatoes, here the circumstances might well justify the 
belief that I am simply to pick out potatoes of medium 
quality and deliver them, and from such language a 
contract could well arise under particular circum- 
stances. 

Statements made in a bantering vein cannot be taken 
advantage of by one who knows them to have been 
so made. In one case a party gave a check for an old 
watch, the whole affair being a joke. In a suit on 
the check the Court said that the transaction was 
merely a "frolic and a banter" and dismissed the 

^or the same reason, those agreements which ac- 
cording to the usual dealings among men, are intended 
to result merely in social and not legal obligation, as 
an accepted invitation to dinner, to the theatre, etc., 
do not constitute contracts. 

Sec. 37. WITHIN WHAT TIME OFFER MAY BE 
ACCEPTED. EXPIRATION AND WITHDRAWAL OF OF- 
FER. An offer may be accepted until It expires by passage of 
time or Is withdrawn. Unless sooner withdrawn It will remain 
open the time stated, or if no time Is stated, then a rea- 
sonable time. But It may be withdrawn without liability 
at any time; except In cases where a contract has been 
made to keep It open. Death or insanity of the offeror 
terminates the offer. 



30. Keller v. Holderman, 11 Michigan Reports, 248. 
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In the acceptance of the offer, the contract, as we 
have noted, becomes complete and both parties are 
thereupon bound. But the offeror not longer caring 
to enter into the contra^^t may claim that the offer 
was not still existing when the attempted acceptance 
was made but had been withdrawn or had expired by 
the passage of time. 

Let it be noted first that an offer may be withdrawn 
without liability at any time, even though this is con- 
trary to the promise of the offeror, and contrary to the 
terms of the offer itself; provided no contract had 
been made to keep the offer open a certain length 
of time (and in the great majority of cases there is 
none). For one cannot be bound unless the other is 
bound, and it would be an anomaly to say that the 
offeror was bound to keep his offer open, yet the offeree 
might or might not accept it, as he chose. Accord- 
ingly a mere promise that the offer shall remain open 
any certain time is unenforceable. Thus, if I offer 
to sell my horse and promise to give the offeree five 
days to accept, I may nevertheless withdraw the 
offer at any time. 

The parties, however, may contract that the offer 
shall remain open a certain length of time. In such 
a case there is an offer made that the offeror shall make 
another offer and keep it open a certain length of time, 
to which the other party assents, and for which he 
gives a consideration. In that event the offer cannot 
be withdrawn without breaking the contract to keep 
it open. Such contracts are said to be option con- 
tracts. 

An offer may be accepted until so withdrawn or 
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until it expires. If no time is stated for which it will 
endure, it will stand open a reasonable length of time 
according to the circumstances. 

When an offer is withdrawn before it expires by its 
own limitations, the notice of the withdrawal or knowl- 
edge of it must actually reach the offeree in order to 
affect him. 

The death of the offeror or his insanity before ac- 
ceptance will terminate the offer. If the contract has 
been formed before such death or insanity, then 
whether it will discharge the contract is a different 
question treated later. 



Sec. 38. WHO MAY ACCEPT OFFER. The person to 
whom the offer is addressed is called the offeree. He, only, 
may accept the offer. But such offeree may be any one of 
a class or of the public at large. 



As a party may choose with whom he will contract, 
it is only the person whom he has addressed who may 
accept his offer. That person may be a certain defi- 
nite person, or he may be any one of a class or of the 
public who will do or promise what the acceptance 
calls for. Thus, a city newspaper offers a certain 
prize to any boy or girl in the city who will during a 
certain month secure the most subscriptions; and an- 
other prize to any boy or girl in the city securing a 
certain minimum number of . subscriptions. One per- 
son may qualify for the first offer. Many may qualify 
for the second. In both instances the offer is made 
to any person or persons of a class. 
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sec. 39. the existence and communication 

OF THE MUTUAL ASSENT. The assent of the parties 
must be manifested or communicated in the manner con- 
templated. An offeree must know of the offer and intend 
to act thereupon and in such state of mind definitely mani- 
fest In the manner contemplated by the offer his deter- 
mination to be bound according to its terms. 

As a contract implies a meeting of minds, or agree- 
ment, it is manifestly impossible for a contract to 
arise unless the offeree know of the offer and act in 
reliance thereupon. Thus, suppose A loses a valuable 
horse and offers $25 for its return. B returns it with- 
out knowing of the reward.'^ There is here no contract 
and he cannot recover. So, if one does know of the 
offer and intends to accept it, he must communicate 
that intention in the manner contemplated by the 
offer. His secret intention is of no avail. 

Sec. 40. WHAT CONSTITUTES ACCEPTANCE. Ac- 
ceptance Is a definite manifestation of purpose to be bound 
according to the terms of the offerer. Therefore there is 
no acceptance where there is doubt or difference expressed, 
or except in unusual cases where there is mere silence. 
Acceptance may be by promise or act, whichever Is contem- 
plated by the offer. 

An acceptance is an expression of one's assent to 
the proposition made by the offeror. Such acceptance 
must therefore indicate in a definite way the offeree's 
assent. Any variation from the terms of the offer 

31. See Fitch v. Snedaker, 38 New York Reports, 48. 
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clearly cannot be an acceptance, but at most a counter 
offer. Thus, if A says, ' * I will sell you my horse Tom 
for $100.00" and B replies, **I accept provided he is 
sound," there is no contract unless A assents to this 
modification.'^ 

So because silence usually does not indicate meeting 
of the minds, and because the offerer has no right to 
impose on the offeree the duty of speech, silence will 
not amount to an acceptance except in unusual cases 
in which, because of the prior dealings of the parties, 
or from some other circumstances, a duty is on the 
offeree to speak. But if one receives and enjoys ben- 
efits knowing that compensation for them is expected, 
he will be bound to make such compensation. Thus, 
one receiving a newspaper regularly sent him through 
the mail would be bound to pay for it. 

Whether or not acceptance may be by mere act 
depends on the fact whether or not that form was 
contemplated by the offer. Thus, where a prize is 
offered for subscriptions, the acceptance of the offer 
would consist in simply getting the necessary sub- 
scriptions. 

Sec. 41. WHEN ACCEPTANCE COMPLETE. Accept- 
ance is complete whenever it reaches the offeror or his agent 
In that behalf during the life of the offer. If an offer is made 
by mail, the offeror impliedly mal<es the post office his agent 
to receive the acceptance; and so in the case of the tele- 
graph; unless In such cases It be stipulated otherwise. 

If before notice of withdrawal has reached the 
offeree, or the expiration by lapse of time, he accepts 
the offer, the contract thereupon results. But the 

32. Four Oil Co. v. United Oil Producers, 145 California Re- 
ports, 623. 
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offeree may have appointed an agent to receive such 
acceptance. In such case an acceptance made to the 
agent is at that moment an acceptance made to the 
principal, provided no contrary stipulation has been 
made. And it is held that where an offer is made by 
mail or telegraph, the offeror thereby constitutes the 
post office or the telegraph company his agent to re- 
ceive the offeree's acceptance.** 

Thus, if A sends to B by C an offer and empowers C 
to receive B's acceptance, the contract is complete 
when C receives the acceptance. B may afterwards 
by speedier messenger send a revocation to A which 
reaches A before C arrives with the acceptance. Such 
attempted revocation would be ineffectual to prevent 
the contract. 

B. The Validity of the Assent Expressed in the Offer and 

Acceptance. 

Sec. 42. iN GENERAL. As contract impiies a voluntary 
assent, any Influence, force, fraud or cause whatsoever 
preventing the freedom of the consent mal<es the contract 
voidable, and any cause preventing reality of consent mal<es 
the act void. 



The idea of contract implies freedom of action by 
one knowing the facts or having opportunity to know 
them. If one is by the other unduly imposed upon by 

33. Trevor v. Wood, 36 New York Reports, 381; Adams v. 
Lindell, 1 Barn. & Aid. (England) 681. 



80 The Law of Oontbacts. 

way of fraud or force or threat or undue influence, the 
contract may be avoided. It is in such cases voidable; 
it is not void. There is really a contract there, because 
there was an offer and acceptance made, though not 
perhaps free, full and fair, and the party aggrieved 
may not care to withdraw from it. He may say (for 
instance in cases of duress), **Itis true I was forced 
into this contract by a threat of bodily injury, yet I 
choose to have it stand. Though my consent was 
compelled, I did really consent." Therefore we 
say that contracts induced by misrepresentation, 
fraud, duress and undue influence are voidable con- 
tracts, and not void, and we have seen in the case of 
minors and shall see in these cases, that a voidable 
contract may lose its voidability and become binding 
by ratification or delay. 

In case of a mutual mistake as to identity or exist- 
ence of the subject-matter, or a material term of the 
attempted agreement, no contract results. And this 
is true also in cases where by the fraud of one party 
the other is deceived and mistaken as to the very nature 
of his act. We will first consider that mistake and 
fraud which prevents contract; then we will consider 
that fraud, duress, undue influence and misrepresen- 
tation which results in a voidable contract — a contract 
becoming absolutely binding by delay or ratification, 
express or implied. 

(a) Mistake preventing formation of contract. 

Sec. 43. NO REAL ASSENT ON ACCOUNT OF 
MUTUAL MISTAKE, if one party intends to contract 
concerning one thing or in certain terme wliiie the other 
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intends to contract concerning another thing or in other 
terms, no contract results. The same result follows if 
there is a mutual mistake concerning the existence of the 
subject-matter. iVllstal<e to prevent contract must be 
mutual. 



If there is in the minds of the parties a mutual mis- 
take concerning their agreement so that their minds 
do not really meet, there is no contract. But it must 
be a mistake concerning some fact which is fundamental 
and not merely collateral; that is, the mistake must 
really prevent meeting of minds. For parties who 
may be very greatly mistaken may still make a valid 
contract. 

Thus, if they are mistaken concerning the value of 
the thing or its quality, this is not material to prevent 
a true meeting of minds. If A sells B a lot whose value 
is supposed by either or both of them to be either 
much more or much less than it actually is, and no fraud 
has been committed by either of them, there was still, of 
course, a valid contract.^* 

The chief mistakes which prevent contracts we may 
enumerate thus: 

First: Mistake as to identity of subject-matter. Thus, 
A attempted to buy of B a cargo of cotton upon the 
**ship * Peerless. * '' There were two ships. Peer- 
less. The parties had in mind different ships. There 
was no contract .^^ 

Second: Mistake as to material term. Thus, A 
offered to sell B a horse for $165, B replied that he 



34. Wood V. Boynton, 64 Wisconsin, 265. 

35. 2 Hurlston & Coltman's Reports, 906. 
1 Bays — 6 
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would give $65. Each misunderstood the other. 
There was no contract. Their minds never met." 

Third: Mistake as to existence of subject-matter. 
Thus, before A and B enter into negotiations for the 
sale of a certain horse by A to B, the horse dies. The 
subsequent proceedings are not contractual. The 
parties are laboring under a mutual mistake of fact 
making the attempted sale nugatory.'^ 

But a party cannot set up a mistake on his part 
alone induced by his own negligence. Where one might 
have learned the facts by inquiry and no fraud on the 
other side has precluded his making such inquiry, he 
cannot afterward insist he was mistaken. Thus, A 
and B were negotiating for the lease of a building by 
A to B. A drew up a written lease and presented it 
to B who signed without reading it. He is bound by 
its stipulations even though ignorant of them when 
signing. There is here no mutual mistake and it is 
almost always true that one who signs a written agree- 
ment without reading it is bound by its terms, when 
there has been no fraud, misrepresentation or duress. 

(b) Fraud preventing formation of contract. 

Sec. 44. FRAUD PREVENTING CONTRACT. Where 
one party by his fraud misleads another as to THE VERY 
NATURE of the act no contract can result from that act. 

There are two sorts of fraud — one that goes to the 
very nature of the act which one does, the other which 
only goes to the inducement or consideration. The 
first prevents contract. The second will not prevent 

36. Rupley v. Daggett, 74 Illinois Reports, 351. 

37. See Riegel v. American Life Ins. Co., 152 Pennsylvania 
Reports, 134. 
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contract, but will make a contract voidable at the 
option of the party defrauded. 

But where one is defrauded as to the very nature of 
the act done, as for instance, where he thinks he is 
signing a receipt, but a promissory note is by trick 
substituted, or where he is induced to believe he is 
recommending a friend, when he is signing a deed, no 
contract whatever results.'® What he has done can 
not be ratified, for there was no contract to ratify. He 
may, it is true, lose his right to assert the fraud, if 
the other party was enabled to commit it by this 
negligence of the party defrauded, and third parties 
act on the faith of the apparent contract, but no amount 
of negligence ought to estop him as to the party who 
perpetrates an active fraud. This is the rule in most 
states, but in some the courts say that negligence 
contributing to the fraud will prevent one from assert- 
ing the fraud, as he might with reasonable diligence 
have prevented it. 



(c) Fraud rendering contract voidable. 

See. 45. FRAUD IN THE INDUCEMENT DEFINED. 
Fraud in the inducement consists in a statement, known 
to be faise by the party making it, as to a material fact, 
intended to induce the contract and which the other party 
relied on. It renders the contract voidable by the defrauded 
party. 

If a party to a contract has secured its execution by 
the other party by making a statement as to a material 

38.1. D. &W. Rwy. Co. v. Fowler, 201 Illinois Reports, 152. 
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fact which he knew to be false and which he made in 
order to secure its execution and thereby did secure it, 
the party thus misled may, by proceeding aptly, avoid 
the contract and may have the aid of the courts, 
where necessary, to secure rescission. 

In cases involving this sort of fraud, the party de- 
frauded is not misled as to the nature of his act, but is 
simply misinformed as to its advantages or value to 
him. He has, for instance, been defrauded in buying 
the Maple Leaf Farm, but he knew that he was buying 
that farm. Facts were asserted which misled him in 
order to induce him to make that contract, but he 
did the very act and entered into the very contract he 
intended. He may abide by his contract, or avoid it 
if he chooses. 

Sec. 46. ESSENTIAL ELEMENTS IN FRAUD. There 
is no fraud unless there Is a statement as to an existing 
fact, known to be false, made to be relied upon and which 
was relied upon. 

Fraud consists in the statement of a fact, not in the 
expression of a mere opinion or prediction. One is 
not entitled to rely upon a prediction or opinion, be- 
cause every one must know that no one can accurately 
predict future events, and one must rely on his own 
judgment. Sellers are known to **puff their wares" 
and make glowing predictions and to indulge in ** deal- 
ers' talk," and one cannot rely too greatly on such 
assertions.^® The principle extends not only to sales 
but to all contracts. 

For illustration, suppose that A owned an oil well out 

39. Deming v. Darling, 148 Massachusetts Reports, 504. 
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of which had flowed ten barrels of oil every twenty-four 
hours for a certain period. Desiring to sell it, he made 
most extravagant assertions as to its future, that the 
purchaser would become rich, etc. He did not believe 
himself, in this view. But he refrained altogether 
from misrepresenting any fact of which he or any one 
could have a certain knowledge. This was mere 
' ' puffing, ' ' which any one should receive as such. The 
buyer knew as much about the well's future as the 
seller did. Had the seller represented it to be yield- 
ing twenty barrels a day instead of ten, this would 
have been fraud as to a fact, and would have rendered 
the sale voidable. 

The fraud must have induced the contract. If the 
untrue statements were not relied upon, there can be 
no relief. 

Mere silence may or may not amount to fraud. If 
the party knows of some fact which, by his conduct, 
he covers up, and thereby prevents its discovery, this 
is fraudulent conduct on his part; or, if he is in a su- 
perior position of knowledge, or if there is a fiduciary 
relationship, as where the parties are not at arm's 
length, so that there is a duty to make disclosure, there 
will be fraud in silence. But where dealings are con- 
ducted on an equal basis and there is no misstatement, 
the silence does not constitute fraud except as stated. 
Thus, A sells B a flock of cattle. He knows they 
have "Texas fever/* This is not discoverable on 
inspection by B. A says nothing of their true condition. 
This is fraud. A sells to B a horse with a blind eye. 
Nothing is said of this fact. The horse is present and 
B could have discovered the defect by reasonable 
inspection. A's silence is not fraud. 

Misrepresentations as to law will not amount to 
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fraud except under peculiar circumstances. Every 
one is presumed to know the law. 

(d) Misrepresentations rendering contract voidable. 

Sec. 47. MISREPRESENTATION DEFINED; ITS EF- 
FECT. Misrepresentation (as distinguished from fraud) 
consists In a misstatement, honestly madOi of a material 
facti made by one party to the other to influence his action 
and which does Influence it. 

If one in order to secure the execution of a contract 
by another, makes a false statement as to a material 
fact, which that other relies upon, this renders the 
contract voidable by the misled party. If one under- 
takes to make a statement as to a material fact in 
order to induce another to enter into a contract, he 
assumes the risk of its falsity. 

(e) Duress rendering contract voidable. 

Sec. 48. DURESS DEFINED; ITS EFFECT. A con- 
tract Is said to be secured by duress where one party 
thereto by Imprisonment of the other, or threat thereof, or 
threat of harm to that other's person or property, over- 
comes the will of such other and thereby induces him to 
males a contract he would not otherwise have made. It 
renders the contract voidable. 

Freedom to accept or reject terms must exist in the 
mind of a contracting party. The other cannot force 
a contract upon him. If by depriving one of his per- 
sonal liberty, or threatening to do so, or by threat of 
injury to person or property, one overcomes the other's 
will and secures a contract that would not otherwise 
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have been made, the contract is voidable by the party 
wronged. 

Mere persuasion, no matter how constant or un- 
pleasant, cannot constitute duress. Duress must 
consist in actual imprisonment or threat — some of the 
cases say such threat as would overcome the will of 
a person of ordinary firmness, but other cases say that 
it is sufficient if the threat overcame the will of the 
particular person involved. 

It was in the early law doubted whether a threat 
of injury to one's property would constitute duress. 
But it is now well settled that it may.*® 

Will threat of prosecuting one for the commission 
of a crime which it is reasonably believed he has com- 
mitted, constitute duress? The weight of authority 
is in the affirmative. One cannot use or threaten to 
use the processes of a criminal court in order to secure 
a contract with another.*^ 

(f) Undue influence rendering contract voidable. 

Sec. 49. UNDUE INFLUENCE DEFINED; ITS EFFECT. 
Undue Influence consists In an abuse of Influence or power 
which one by reason of a fiduciary relationship or of the 
sickness, Infirmity or necessitous distress of the other, 
has over that other, thereby to Induce him to enter Into a 
contract he would not have freely made. It renders the 
contract voidable by the other party. 

The courts will not interfere to relieve a person 
from his contracts merely because they are unjust or 

40. Spaids V. Barrett, 57 Illinois Reports, 289. 

41. Moore v. Woodworth, 155 Massachusetts Reports, 233. 
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oppressive and constitute hardship upon him. Even 
if he were in distress or great necessity, or sick, or 
infirm from age, or mentally weak, his contract is not 
for that reason voidable, though unfair and hard, 
provided he exercised his own will and judgment. 
For, by such circumstances he is not deprived of his 
freedom to contract. But it must be shown in addi- 
tion thereto that an advantage was taken of him, 
depriving him of his own mental freedom. Argument, 
solicitation and pleading, however strong, do not in 
themselves constitute undue influence. 

Sec. 50. UNDUE INFLUENCE, PRESUMED WHEN? 
In relat}on8 of trust and confidence the law will presume an 
undue influence by the party advantageously situated, when 
a contract is made between them, leaving the other party to 
show that notwithstanding his influentlally superior posi- 
tion no undue advantage was taken thereof, but the con- 
tract was freely and fairly made. 

The chief cases of undue influence arise when the 
parties sustain a relationship to each other which puts 
one of them in a position calculated to give him great 
advantage over the other in directing his conduct ane 
acts. Under such circumstances, the parties mad 
still contract with each other; yet if after a contracy 
is made, the party at a disadvantage, in apt timet 
avers that he was imposed upon, the court will pre-, 
sume in his behalf that such was the case, casting the 
burden upon the other of showing that such was not 
the case. 

The chief relationships in which the law will pre- 
sume undue influence are: (1) family relationships 
in which one party stantls in an influentlally superior 
position; (2) the relationship of guardian and ward; 
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(3) that of attorney and client; and (4) that of physi- 
cian and patient. 

(g) Ratification of contracts voidable for foregoing 
reasons. 

Sec. 51. THE RULE. If a contract is voidable, for rea- 
sons mentioned in tliis chapter, it loses such voidability by 
ratification. Ratification may be expressly made or in- 
ferred from conduct and the right to avoid may be lost by 
delay. 

We have noticed that contracts in which for any of 
the various reasons stated the consent was not genuine, 
may be avoided. But the right to avoid may be 
lost by ratification or by delay. If the party acts 
upon his contract, it is usually regarded in the absence 
of exceptional circumstances, as having been ratified, 
and if ratified it thereupon becomes absolutely binding 
and the right to avoid can no longer be taken advantage 
of. It is gone forever. 

Delay may be regarded as ratification, or as a waiver 
of the right to avoid. One seeking rescission must 
act with reasonable promptness, yet no definite rule 
can be laid down. All the circumstances and the 
nature of the contract must be considered. Thus, in 
one case the court held that where a purchaser of 
mining stock waited almost a year after he discovered 
the alleged fraud he had been guilty of a delay which 
would bar him from asserting the fraud. The court 
said that one could not wait to see whether his bargain 
would turn out well or ill, and stand by it in the one 
event and avoid it in the other.*^ But no general 
rule can be laid down. What is unreasonable delay 
is a question of fact in each case. 

42. Burwash v. Ballou, 230 Illinois Reports, 34. 
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CHAPTER 5. 

CONSIDERATION. 

A. Theory and Nature. 

Sec. 52. CONSIDERATION DEFINED; A NECESSARY 
ELEMENT IN EVERY SIMPLE CONTRACT. A promise 
or undertaking not under seal Is not legally binding upon 
the promisor unless the promisee thereof has on Its faith 
and pursuant to It parted with or promised to part with 
something to which he has a legal right, or, In other 
words, unless such promisee has sustained a legal deteri- 
ment. This legal detriment constitutes the consideration. 

By the English common law two classes of promises 
were enforceable : First, where the promise was made in 
solemn form, that is, under seal; and second, where 
something was given, done, or promised by the prom- 
isee on account of the promise. We have noticed the 
form which constitutes the distinguishing element of 
validity in formal contracts. It remains to consider 
the distinguishing element of simple contracts, that is, 
all contracts not under seal, whether written, oral or 
implied. In the formation of these, consideration 
must enter, and it must enter also in sealed contracts 
where the statute has abolished the ancient meaning 
of the seal in that regard. 

We have noticed that contracts result from offer 
and acceptance. In every simple contract the offer 
must consist in a promise to do something or to part 
with something, if in return therefor, the offeror will 

90 
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also do something or part with something or promise 
to do so. There is here an exchange of values, that is 
to say, each party gives up or undertakes to give up 
something to which he is legally entitled in return for 
the other party's similar act or engagement. And the 
test of the validity of the contract alleged to be found 
in an offer and acceptance consists in this: Did the 
party now seeking to enforce a promise made by the 
other, (either by way of offer or acceptance) sustain a 
legal detriment— give up something to which he was 
entitled? There may have been an offer and an ac- 
ceptance, but if the offeror or the acceptor may have 
promised to do something he was already bound to do ; 
he may have promised to surrender something to which 
he had no right. If so, no contract resulted. 

We define a consideration by saying it is a detriment 
to the promisee, or a benefit to the promisor; but it is 
only in rare cases we need consider whether it is a 
benefit to the promisor. For it is not usually to be 
considered a benefit to the promisor unless it is also a 
detriment to the promisee. It is a benefit to the 
promisor when he can demand something or has ob- 
tained something to which he was not otherwise legally 
entitled. We may then for our purposes simplify the 
discussion by referring to consideration in its aspect 
as a detriment to the promisee. 

Thus, A offers to sell B a certain acre of ground for 
$5,000 on certain terms, one year from date. B ac- 
cepts the offer. Each are promisors; each promisees. 
Each has promised to part with something to which 
he was legally entitled. He has therefore in the eyes 
of the law sustained a legal detriment. A contract 
has resulted. 

Again, A orders a sack of flour from his grocer. A 
promise to pay the reasonable value of the flour is 
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implied. B delivers the flour, thereby accepting the 
promise with an act. B in this case never was the 
promisor. But he becomes a promisee by accepting 
the promise by parting with that which the promise 
calls upon him to part with. He has sustained a legal 
detriment. The consideration for A's promise is B's 
act, that is, it is a detriment to the promisee. 

A detriment, is sustained whenever one gives up 
something to which he has a legal right, though he may 
have no moral right to it. Thus, we have a line of 
cases in which a young man is induced by promise of 
reward to give up a self-indulgent way of life. It is 
held in such cases that if he lives up to his agreement 
he may recover though it was to his benefit to live so, 
and no personal benefit to the promisor. Yielding 
up his right to live as he chooses within the law is a 
legal detriment.^ 

Sec. 53. ADEQUACY OF CONSIDERATION. The ade- 
quacy of consideration, as between the parties, is imma- 
terial, so long as there is no fraud. Gross inadequacy may 
In a proper case be considered as evidence tending to 
prove an allegation of fraud. 

If one in full possession of his faculties parts with a 
right for an inadequate return, there being no fraud, he 
cannot ask the courts to aid him. The law leaves the 
parties to bargain for themselve and one may give 
away his property or sell it for whatsoever he chooses. 

Where the rights of creditors are involved, and 
affected by the contract or gift, other considerations 
appear; altogether it may be said generally that cred- 
itors who have no lien cannot complain where the 

43. Hamer v. Sidway, 124 New York Reports, 538. 
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debtor sells for even an inadequate consideration, so 
long as he and his vendee are not acting fraudulently 
to defeat or delay the creditor. 

If a consideration is grossly inadequate that may, 
with other circumstances, make out a case of fraud, 
but in itself such inadequacy is not material. 

B. What Constitutes Legal Detriment. 

Sec. 54. CONSIDERATION MAY CONSIST IN PROMISE 
OR ACT. The detriment sustained by one as a consider- 
ation may be either his promise or his act, whichever is 
responsive to the expression on the other side. 

A promise on one' side is a good consideration for a 
promise upon the other. In other words, it is not nec- 
essarily doing an act, but may be the making of a 
promise to do an act, which may constitute the con- 
sideration. This depends upon the requirements of 
the offer and acceptance. In all bilateral contracts 
the consideration for the promise of each is the promise 
of the other. 

A promise cannot be a good consideration unless it 
binds one within a definite time to do or refrain from 
doing a definite thing, — a promise cannpt be a consid- 
eration unless it is definite enough to be broken. Thus, 
if A agrees to sell B 500 bicycles as B may desire for 
$50.00 each, and B agrees to order them as desired by 
him, there is no contract. B*s promise is not definite 
enough to constitute a consideration. If he never 
ordered the wheels, A could not charge him with 
breach.** 

44. American Cotton Oil Co. v. Kirk, 68 Federal Reports, 791. 
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A promise to sell at certain terms all that one needs 
of a particular commodity during a particular season 
in return for a promise by such one to buy all that he 
needs during such season constitutes a good contract. 
There is mutuality of obligation. The contract may 
be broken by A by his refusing to sell when the goods 
are ordered, or broken by B, if he buys elsewhere.*^ 
The consideration consists in giving up the right to 
buy elsewhere. 

Sec. 55. PAST ACT. An act done prior to the promise 
eouglit to be enforced and therefore without reference to 
it does not constitute a iegai detriment and therefore is not 
a consideration to support such subsequent promise and 
mal<e it enforceable. 

If one performs an act with no right to claim any- 
thing for doing it, and after that time a promise to pay 
him for doing it is made, such promise is without con- 
sideration and cannot be enforced. No detriment has 
been sustained by the promisee on the faith of the 
promise. One must not confuse such cases with the 
cases in which, where one does an act, he does it under 
such circumstances that he may reasonably demand 
compensation therefor. In such case we know there 
was really a promise, though not expressed, in reliance 
upon which the act was done. But if the act is with- 
out reference to receiving the reward afterwards 
promised, the subsequent promise is an unenforceable 
promise. 

Sec. 56. PROIVIISE TO PERFORiVI IVIORAL OBLIGA- 
TION. A moral duty which one has toward another which 

45. Loudenback Fertilizer Co. v. Tennessee Phosphate Co., 121 
Federal Reporter, 298. 
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he expresses In a promise Is not a consideration, 
for the promisee in that alone has sustained no legal 
detriment. 

If one person feeling himself morally bound to pay 
money or deliver property or perform services for 
another, expressly promises to do so, it is a promise 
the law cannot enforce. There was no legal detriment 
sustained. Thus I feel kindly disposed toward one 
who has gratuitously done me a favor and I promise 
to pay him.** He cannot enforce my promise, for he 
has done nothing to his detriment on the faith of it. 

There are apparent exceptions. Where the statute 
of limitations runs against a debtor, or he is discharged 
in bankruptcy, he is still morally bound to pay, and 
if, being so bound, he makes a new promise to pay, 
the law enforces it. But this new promise is enforce- 
able not so much on the theory that there is a moral 
obligation as that the party, to whom the law for rea- 
sons of public policy, furnishes a defense, has chosen 
to waive it. 

Sec. 57. PERFORMANCE OF OR PROMISE TO PER- 
FORM OBLIGATIONS IMPOSED BY LAW. The perform- 
ance of or promise to perform an act required of one as 
a legal duty cannot be a legal detriment, and is therefore 
not a consideration. 

Where one does an act which the law requires of 

46. Mills V. Wy man, 3 Pickering (Mass.) 1826. In this case 
a father made a promise to a stranger who had gratuitously 
cared for his sick son. He then refused to carry out his promise. 
The court held that while there might be a breach of moral 
duty, there was no breach of contract and no damages could 
be recovered on the promise. 
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him, he cannot claim a promise of reward made to 
him for doing it. Take, for instance, the case of a reward 
offered for the capture of an accused person to an officer 
whose public duty is to capture such person if he can. 
Such reward is not recoverable, not only because 
there is no consideration, but because public policy 
opposes rewards in such cases. This is true even 
though the officer actually exercised a greater degree 
of diligence than he would otherwise have done. An 
officer cannot bargain in respect to his zeal and gradu- 
ate it according to the remuneration offered.*^ 

If an officer does that which his legal duty does not 
require of him pursuant to an offer he may recover. 
This would be the case where a fireman at the risk of 
his own life, made a rescue pursuant to promise of 
reward made him. 

Sec. 58. PROMISE TO PERFORM UNEXECUTED 
CONTRACT. A promise to perform or the performance of 
that which one is under an existing contract to perform is 
not a good consideration. 

Suppose that A has contracted with B, that he will 
dig a cellar for B, within a certain time at a certain 
price. In the progress of the work, A comes upon a 
substratum of shale on whose existence he had not 
figured. To dig the cellar will require a greater 
expense than that of his original calculations, and he 
will lose money on the project. He therefore informs 
B that he will not proceed further unless B will pay 
him $100.00 in addition to the original contract price. 
To this B, being in a hurry for the cellar, assents. He 
refuses, however, to pay more than the original con- 

47. Hogan v. Stophlet, 179 Illinois Reports, ISO. 
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tract price. Can A force him to pay the $100? B's 
argument is that A was already under a contract to 
do this work, and if he offered him $100 for doing it, 
his promise had no legal effect, because A suffered no 
detriment. He did nothing he was not already bound 
to do. This is the view of many of the courts.** Some, 
however, allow a recovery where unforeseen circum- 
stances arise (as in the above case) which make the 
demand justifiable.** 

It is always permissible for parties to rescind an old 
agreement and substitute a new one, as where A having 
agreed to put in single doors in B's dwelling, after- 
wards for a larger price, agrees to put in double doors. 
In such a case, there is no trouble in finding mutual 
considerations. But a mere promise to increase the 
contract price for no other reason than that the other 
party regrets his contract and threatens to break it, 
is unenforceable. 

Sec. 59. PART PAYMENT OF DEBT. A payment of 
a part of a debt whose amount is liquidated and not in 
question will not by itself constitute a consideration to 
support a promise to release the entire debt. But if a 
different thing than money be received that is a good 
consideration. 

The text will be made clear by an illustration. A 
owes B $1,000. He cannot in good faith question the 
amount of the debt. It has matured, and A tells B 
that he will pay B $800 if B will release him from the 

48. Johnson's Adm'r v. Sellers* Adm'r, 33 Alabama Reports, 
265. 

49. King V. Duluth, M. & N. Rwy. Co., 61 Minnesota Reports, 
482. 

1 Bays — 7 



98 The Law of Oontbaots. 

full amount. B accedes to this and the $800 is paid. 
B can still sue for the residue in all except a few juris- 
dictions. If A answers that B promised not to hold 
him for the balance, B can reply that the promise is 
unenforceable, being without consideration. In other 
words, A sustained no detriment in paying a part of 
his debt. He was only performing that which he was 
under contract to perform. This doctrine has been 
very harshly criticized, and some few states have de- 
parted from it. 

If instead of $800 A had given B a horse in full ex- 
change, though worth only $50, the transaction would 
stand on the same theory that the court will not 
look into the adequacy of consideration, leaving parties 
to place what value they will on a thing exchanged. 

So if there is an agreement to receive in full the 
note of another person than the debtor for a less amount 
or if the note of the debtor, with additional security* 
is given, or if the debt be paid before due, in all such 
cases a payment of a part of the debt will discharge 
the whole where that is the agreement.*^® The court, 
in fact, seeks to discover any possible ground upon 
which to establish a consideration. 

Sec. 60. SETTLEMENT OF DISPUTED ACCOUNT. If 
an account is disputed and a settlement Is agreed upon 
there is a good consideration to support the settlement. 

We spoke in the section above in reference to a debt 
concededly existing in the amount claimed. Suppose 
there is a bona fide dispute as to the amount due? 



50. Jaffray v. Davis, 124 New York Reports, 164. 
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Then an entirely different question is presented. A 
claims $1,000 is due, and B in good faith claims that 
the amount is but $800. Perhaps he claims a right 
of set-off which the other denies; perhaps he claims 
that $800 was the amount originally agreed upon. 
Concede that his claim is not made factiously. Each 
party then has a right to have his claim passed upon 
in the court. If he gives up that right he sustains a 
detriment. It is well settled, then, that an agreement 
whereby such a dispute is settled is binding as being 
upon good considerations. 

In this connection it may be said that parties often 
really settle claims without really intending to do so. 
It happens in this wise. A claims $1,000 B con- 
tends that only $800 is due. He sends his check to A 
for $800, stating that it is in full of the account. A 
protests receiving it as full payment and replies that 
he has applied it on account. The courts hold that 
his action in receiving the check is inconsistent with 
his statement, and that if he receives the check he 
must receive it on the terms of the sender.*^ If there 
was no dispute, his receipt would not have such effect. 

Sec. 61. COMPROMISE OF CLAIM WHOSE VALIDITY 
IS DISPUTED. The settlement of a claim whose validity 
Is in dispute Is an agreement based on mutual considera- 
tions. 

Coming now to the cases in which the validity of 
the claim itself is disputed, we find, that if there is an 
agreement to settle or the settlement of it on certain 
terms, this constitutes a good contract and consider- 
ation is not lacking. The claimant has a right to have 

51. Snow V. Griesheimer, 220 Illinois Reports, 106.:; ^ ^' , 
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the issues tried in a court of law and his agreement to 
give up that right is on a good consideration. 

Thus, suppose A in crossing a street was struck and 
injured by a street car belonging to the B Car Company, 
and he made claim against the company, alleging 
negligence on the part of its employee, the motorman, 
and demanded $1,000 to compensate him for his dam- 
ages. The car company maintained that he had no 
case because of the fact that he had himself been 
negligent and thereby sustained injury. A denied 
this. The company agreed, however, to pay him 
$100 in full for his claim and this he assented to, and 
a promissory note is given for that amount. The 
promise to pay $100 was supported by a good consid- 
eration and A can maintain a suit on it, notwithstand- 
ing his other claim might have been insupportable in 
courts. 

If a claim have no reasonable basis in fact or law» 
yet is compromised, the better rule is that the courts 
will not go behind the compromise. 

Sec. 62. FORBEARANCE OF SUIT. If one forbear 
bringing suit for a certain time or prosecuting a pending 
suit In return for a pronnlse he may enforce the promise. 

A forbearance to prosecute suit begun or about to 
be begun is a good consideration provided it is for a 
definite time. 

See. 63. COMPOSITION BY A DEBTOR WITH HIS 
CREDITORS. A composition made by a debtor with his 
creditors Is supported by a good consideration and will 
be enforced as made. 

If At Qwes B, C, D and E various'amounts and they, 
in ^r:^P to assist him out of financial straits, agree 
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with each other and with him to receive a certain per- 
centage of their claims in full discharge of his indebt- 
edness, this is a transaction everywhere upheld. 

Sec. 64. SUBSCRIPTIONS BY WAY OF GIFT. A 
subscription mjside for purposes of donation, etc., is unen- 
forceable until acted upon by incurring ilabilltyy or unless it 
is given In actual reliance on other subscriptions. 

Where one subscribes to pay funds to a church, a 
charitable organization, or any institution, he is in 
reality only promising to make a gift. Such promise 
is therefore unenforceable.^* If, however, the promise 
is acted upon, as by incurring liability or expending 
money on the faith of it in the way it calls for, or by 
raising elsewhere a certain amount of money, if that 
is the condition of the gift, it becomes enforceable. 
So if there are mutual subscriptions and each is in 
fact in reliance on the others and not independent 
thereof, a consideration exists and the promise is 
enforceable. 



52. Pratt v. Trustees, 93 Illinois Reports, 475. In this case 
the subscription was not acted upon until after the offerer's 
death and the court held that the death terminated the offer. 
The trustees acted after the offerer had died, but the court held 
that this gave them no rights, as they were acting on an expired 
offer. 



CHAPTER 6. 



LEGALITY OF OBJECT. 

A. Legality of Object Is Essential to the Formation of 

Contract. 

Sec. 65. GENERAL PRINCIPLE. If the object of an 

agreement is illegal, contractual liability cannot result 
from it. 

One of the essential things in the formation of a 
contract is, as we have noted, legality of object. Man- 
ifestly the law cannot encourage law-breaking by 
recognizing as contractual any agreement made for 
the purpose of violating the law. 

Sec. 66. IVIUTUAL CONTEIViPLATION OF ILLEGALITY 
REQUIRED TO MAKE AGREEIVIENT ILLEGAL. Where 
the contract is innocent upon its face, and the intention 
of one party is not illegal, the guilty Intention of the 
other will^ not invalidate the agreement as to the first 
party; and though that guilty intention is l<nown to such 
first party, yet If he have no share therein and do nothing 
in s^ld thereof, the contract is enforceable by him, unless 
the intention is of a highly immoral or heinous charac- 
ter. 

Suppose that a contract is fair upon its face and 
capable of performance for a legal purpose, will the 

102 
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guilty intention of one party to take an illegal ad- 
vantage of it make the agreement illegal? If that 
intention is secret, manifestly the party harboring it 
cannot avail himself of it to prevent enforcement by 
the other. But suppose the other party knows of 
such intention. It seems well established that if his 
share in the intention is by way of mere knowledge, 
that will not vitiate the agreement as to him, it being 
kept in mind that the agreement is one which on its 
face is capable of a legal object. An exception to this 
rule is that where the illegality contemplated is of a 
highly immoral or heinous character, the mere knowl- 
edge will vitiate the agreement on the theory that one 
contracting party having knowledge of such contem- 
plated illegality becomes by his consent to the contract, 
particeps criminis. 

Within these rules it has been held that mere knowl- 
edge that the buyer expects to resell the goods bought 
under the contract without a required license can not 
be set up in defense to a suit for the purchase price, 
the seller doing nothing to aid or encourage the violation 
of law, and the goods not being sold for the express 
purpose of enabling him to such violation." But if he 
should sell poison knowing the intention was to accomp- 
lish a murder, he would be barred.** If one knowing that 
another intends to sell liquor contrary to law, aids him 
in the execution of that intention by false wrapping, 
fictitious nventories, etc., he becomes a party to the 
illegality and cannot enforce the agreement.*^*^ 

53. Graves v. Johnson, 179 Massachusetts Reports, 53. 

54. Hanauer v. Doane, 12 Wallace (U.S.) 342 (Crime of 
Treason). 

55. Kohn v. Milcher, 43 Federal Reports, 641, 
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8ec. 67. what in general constitutes ille- 
GALITY OF OBJECT. An agreement may be illegal because 
It violates the provisions of a statute; because It offends 
some rule of tlie common law; or because It violates public 
policy. 

For purposes of convenient treatment, and to indi- 
cate the sources of illegality, illegal agreements have 
been made to fall under three main headings, as indi- 
cated. These divisions, however, are not scientifically 
accurate, as some agreements might be classed as well 
under one heading as another. 

(1) Contracts in violation of statute. 

A statute may positively forbid an agreement, or it 
may forbid it by implication. If it provides a penalty 
for doing an act, it may by implication forbid an agree- 
ment to do such act. The intention of the legislature 
governs. Examples of contracts forbidden by statute 
are: Wagering contracts, usurious contracts, and 
many contracts which, if there were no statute, would 
still be contrary to public policy or the common law. 
The legislature has the power to forbid agreements 
when it thereby protects the morals and welfare of 
the community, but it is forbidden by the constitution 
to prohibit perfectly innocent agreements as deter- 
mined by the usual opinion of mankind. 

(2) Contracts In violation of tlie common law and of 
public policy. 

Many agreements are considered illegal by the 
courts, though no statute makes them so. Some of 
these are here given as examples. But the statute 
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may also concern itself with such agreements and 
declare them to be illegal. Such are agreements to 
commit a crime; agreements to commit a tort against 
a third person; agreements in unreasonable restraint 
of trade; agreements to defraud the publiiit agreements 
in restraint of marriage; agreements in fraud of cred- 
itors; agreements involving violation of trust or en- 
couraging such violation; agreements interfering with 
the orderly administration of justice, or the administra- 
tion of government; or that interfere with legislative 
action; or that interfere with elections of public of- 
ficers; or that impede the course of justice. Certain 
of the above agreements are below particularly con- 
sidered. 

B. The Illegality of Certain Particular Agreements. 

Sec. 68. WAGER AGREEMENTS. A wager agreement 
Is an agreement that on the outcome of a risk created ^ or 
assumed by the agreement, one party shall be winner, the 
other loser. It Is Illegal. 

There are many forms of wager agreements. The 
most obvious is the ordinary gambling agreement, as 
upon the outcome of a game of cards, or a horse race, 
or a presidential election or the like. These are unen- 
forceable, although by the early common law they 
were enforced by the courts. 

Wager insurance is an illustration. Insurance is 
not valid except one have an insurable interest in the 
thing insured, that is, a loss to guard against by rea- 
son of his interest in a thing independent of the insur- 
ance contract. One cannot have insurance upon a 
life or upon property in which he has no interest to 
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protect. One may, however, take out insurance on 
his own life and make his beneficiary whomsoever he 
will. 

Wagering on the rise and fall of the market is an- 
other form ^ wager agreement. To contract for the 
purchase or sale in the future of a commodity at a 
price now stated is not gambling if an actual delivery 
is intended. But if there is an intention to settle by 
the payment of differences, this is illegal.*^* An option 
contract, that is to say, a contract that an offer either 
to buy, or to sell, shall remain open for a certain 
length of time for acceptance, is wagering, where its 
purpose is merely to gamble against the future rise or 
fall of prices.^^ Thus, if I offer wheat at $1.00 a bushel, 
and agree for a consideration paid me^ that the offer 
shall remain open ten days, this is a gambling contract 
if our mutual intention is merely to gamble on future 
prices, and in some states by statute any option con- 
tract in commodities is a gambling contract. 

By statute in some states, the right to recover money 
lost by gaming is given. Otherwise it does not exist. 

Sec. 69. USURIOUS CONTRACTS. A contract is usuri- 
ous wlien for tFie use of money it cliarges more than the legal 
rate of interest. Charging usury subjects one to a penalty 
in some states In the loss of all Interest, or interest and part 
of the principal in other states, or to loss of principal and 
interest In some other states. 

The usury laws of the various states are diverse. 
In the great majority of states one cannot contract 
above a certain rate of interest. These statutes are 

56. Pope V. Heinke, 155 Illinois Reports, 617. 

57. Bates v. Wood, 225 Illinois Reports, 126. 
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based upon the widely recognized fact that a borrower 
of money is often constrained by his necessity to agree 
to pay any rate charged, though exorbitant. Some 
states merely provide for the loss of the excessive 
interest. Others provide for loss of all interest; still 
others provide for loss of part of the principal; and 
some states provide that the debt shall be unrecover- 
able; and in some other states, to charge usury is a 
crime subjecting one to a fine in addition to his civil 
penalty. In some states if usury is once paid it cannot 
be recovered; but in others it may. 

Sec. 70. AGREEMENTS IN UNREASONABLE RE- 
STRAINT OF TRADE. An agreement is in restraint of 
trade whenever Its operation tends to Interfere with the 
freedom of any of the parties thereto In respect to pursuing 
a calling or business. Such an agreement Is not Illegal 
If reasonable, but If unreasonable It Is Invalid. Whether 
or not It is unreasonable depends upon the circumstances 
of each case. 

Any contract whereby one agrees not to engage for 
a period of time thereafter, or forever, in a certain 
business or to pursue his calling or trade within a cer- 
tain territory, or anywhere, is called a contract in 
restraint of trade. Such agreements are illegal or 
effective according to whether or not they are reason- 
able, that is to say, whether the restraint imposed is 
reasonably required to protect the party in whose 
favor it is given; and this, of course, depends upon 
the nature of the business, its extent, the value of its 
good will, etc.*® Thus, let us suppose that A owned a 
grocery store in the city of Chicago, which was cen- 
trally located and enjoyed a patronage from various 

58. See Diamond Match Co. v. Roeber, 106 New York Reports, 
473. 
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parts of the city but had very little, if any, country 
trade. A sold this store to B and covenanted not to 
engage in the grocery business in Chicago, or anywhere 
else in the United States, for the next twenty years. 
We can safely say that in such a case that the agree- 
meat in reference to Chicago is good, because reL>n- 
ably necessary to protect B's interests; but the cov- 
enant not to engage in such business throughout the 
United States is invalid and of no effect. 

A contract between several competitors to regulate 
output, prices, etc., is illegal as opposed to public 
policy. 

Sec. 71. AGREEMENTS IN RESTRAINT OF MAR- 
RIAGE. An agreement which has a tendency to restrict 
freedom of marriage Is Invalid. 

Any agreement whose object or whose tendency is 
to restrict freedom of marriage is against public policy 
and unenforceable. 

Sec. 72. AGREEMENTS INTERFERING WITH COURSE 
OF JUSTICE. Any agreement whose object or effect Is to 
Interfere with the orderly course of Justice Is Illegal and 
therefore unenforceable. 

Any agreement which interferes with the regular 
course of justice is illegal. Thus, any agreement with 
a witness that he shall swear falsely, or any contract 
with another to procure false witnesses or false testi- 
mony, is illegal and unenforceable. This constitutes 
''Subornation of Perjury." 

To compound an offense means to agree with one 
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for a consideration not to prosecute it. This is illegal. 
One who takes back his property from a thief thereof 
is doing no wrong so long as he does not agree with 
the thief not to prosecute him. But a compromise 
of a civil suit is not only allowable, but highly desirable. 
Any agreement by which one agrees in case of de- 
fault by the other in his contract not to apply to the 
Courts of Justice is illegal. But it is competent for 
parties to agree to submit their differences to arbitra- 
tion as a condition precedent to a right to sue. 

Sec. 73. AGREEMENTS INTERFERING WITH LEGIS- 
LATIVE ACTION. Any agreement whose object Is to 
Influence unduly the action of a legislative body Is Illegal 
and unenforceable. 

The most common agreement of this sort is the lob- 
bying agreement. This is an agreement to use personal 
influence with the legislature or to attempt to bribe 
them.**' But a contract whereby one agrees to go be- 
fore the legislative body or its committees and present 
a certain viewpoint, or advise with them, is entirely 
proper. 

Sec. 74. SUNDAY CONTRACTS. Sunday contracts 
were not void by the common law, but an early English 
statute forbade labor and business on that day, except 
works of necessity and charity, and many states have simi- 
lar statutes. 

By the early common law it seems that Sunday con- 
tracts were not illegal.*® But most states have statutes 

59. Mills V. Mills, 40 New York Reports, 543. 

60. Richmond v. Moore, 107 Illinois Reports, 429. 
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on the subject, which, however, differ quite widely. 
Usually work and labor is forbidden, except by way of 
charity and necessity. 

C. Effect of Illegality. 

Sec. 75. IN GENERAL. The law will not aid either 
party In the enforcement of an Illegal agreement. It will 
leave him where it finds him. 

Neither a Court of Law nor Equity will aid parties 
in the enforcement or in the setting aside of an illegal 
agreement. It will leave the parties where it finds 
them, that is, where the parties by their illegal agree- 
ment have placed themselves. A party is allowed to 
plead his own illegal intention to defeat the suit of 
the other party. But to the general rule there are 
certain exceptions. 

Sec. 76. WHERE PARTIES ARE NOT IN EQUAL 
GUILT. If one party by reason of the fraud, the duress, or 
the undue Influence of the other, or otherwise, Is not In 
equal guilt with the other, a court will aid him and relief 
will be afforded him. 

Cases often arise in which one of the parties is not 
in pari delicto — in equal guilt — with the other. In 
such a case courts usually will furnish relief. Thus, 
if one has been imposed upon by the superior influence 
of the othfer, or has been misled by the fraud of the 
other, or has been more of a passive instrument than 
an active participator, the courts will assist him — 
not to carry out the illegal agreement, but to be re- 
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lieved from its consequences and have back his prop- 
erty.^i 

Sec. 77. SUIT TO RESCIND EXECUTORY ILLEGAL 
AGREEMENT. If the object of the agreement It still 
unattalnedf a repenting party may have the aid of the 
court to prevent Its execution by restoring his money or 
property. » 

If the object is still unperformed, there is said to 
be a locus penitentie^ or time for repentance, and if 
money, negotiable instruments, or other property, has 
been parted with, the aid of the court may be obtained 
to recover it. This is because the suit is in disaffirm- 
ance of the illegal agreement and not in execution 
thereof.*^ It is therefore looked upon as worthy. 
Where, however, such a one would have full relief by 
simply refusing to perform, and when sued, plead the 
illegality, he cannot come into court as complainant 
and ask it to grant rescission. 

Sec. 7S. WHERE STATUTE ALLOWS RECOVERY. 
Even If the contract Is executed the statute In some cases 
allows money paid or property parted with to be recovered. 

In some cases the legislature deems it wise to make 
exceptions to the law and allow a party to be put back 
in his original position. Thus, in some states one can 
recover money lost at gaming. The common law, 

61. Baehr v. Wolf, 59 Illinois Reports, 470. 

62. Wassermann V. Sloss, 117 California Reports, 475. "See- 
ing the error of his ways, the law says a party may withdraw 
from the transaction, and it extends to him a helping hand by 
offering the inducement of giving back to him anything of 
value with which he parted. 
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applying the general rule, would leave both parties in 
the position which they have placed themselves, that 
is, would give its aid to neither to relieve them of 
their illegal act. But the legislature in some states 
has deemed it best to alter this. So in case of money 
paid to a lottery in some states; and in some states 
usury paid may be recovered. 

Sec. 79. WHERE CONTRACT PARTLY LEGAL, 
PARTLY ILLEGAL. If one inseparable promise Is based 
on several considerations, some illegal, the promise is never- 
theless unenforceable In toto; but if there are several prom- 
ises, each referable to a separate consideration, only those 
promises will fall which are supported by illegal consider- 
ations. 

If an entire promise is based on one legal, one illegal 
consideration, it is impossible to say what part of the 
promise is supported by the legal consideration and 
therefore the illegality will go to the whole contract.*' 
Thus, if A makes a promise to pay $100 for a slot ma- 
chine and a counter, it is impossible to say which part 
of the $100 is for the machine and which for the coun- 
ter. The court cannot divide the promise for the 
parties and make a contract for them. But suppose 
at one bargaining A orders a slot machine for $50 
and a counter for $50; this is one contract, yet its 
promises and considerations are separable. The good 
will be upheld. The illegal will fall. 

63. Bixly v. Moore, 51 New Hampshire Reports, 402 (suit 
for wages for services rendered in caring for a billiard hall oper- 
ated legally and a saloon operated illegally, under one indivis- 
ible contract. Held, there could be no recovery for any of the 
services). 



PART in. 

CONSTRUCTION AND OPERATION OF CONTRACTS. 

CHAPTER 7. 

THE CONSTRUCTION OF THE CONTRACT. 

Sec. 80. THE GOVERNING PRINCIPLE IN CONSTRUC- 
TION OF CONTRACTS. The purpose of construction of 
contracts Is to discover the Intention of the parties. 

It is not a court's business, nor has it power, to 
impose contracts on parties before it. It will endeavor 
to ascertain what obligations the parties imposed upon 
themselves. To accomplish this it seeks to arrive at 
the parties' intentions as expressed in their acts and 
words. To that end it calls to its aid certain rules 
of construction which are suggested by experience and 
by reason to be reliable manifestations of the real 
intentions of the contracting parties. In instances, 
those tests may fail, and an obligation may be imposed 
which was never intended by the party, as where he 
has ignorantly or carelessly used expressions from 
which his true intent does not appear. Yet every one 
must know that others have only his outward expres- 
sions whereby to read his inward meaning, and it will 
not be afterwards permitted one to say that his true 
intention was contrary to his seeming one as the other 
party was entitled to read it. 

It is not every intention, of course, which the law 
will enforce. This has been noticed in respect to all 
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illegal agreements, and in certain instances, where the 
contract is not illegal yet some provisions in it are 
against public policy. These provisions will be ignored 
and not enforced. 

Sec. 81. GENERAL RULES OF CONSTRUCTION. The 
chief rules whereby the courts Interpret the Intentions of 
the parties are enumerated below. 

(1) While to discover the true intention of the parties 
Is the chief aim of the court, that intention is to be 
gathered from the words and conduct of the parties In 
mal<ing the contract and a secret intention not so expressed 
is of no avail. 



The only way whereby the intention of the parties 
may be read is from the language employed, or in 
cases of implied terms, the conduct of the parties. 
This language or conduct is, then, the only source to 
which one can go to discover the intention. Where 
these words are unambiguous and plain, the courts some- 
times say that there is then nothing to construe, mean- 
ing thereby that as the parties have plainly spoken, 
the only thing remaining to be done is to enforce the 
contract, as expressed; and it may be said, generally, 
that the rules following have no application where 
from the unambiguity of the terms no question can 
arise concerning their meaning. 

The secret intention of a party, where it differs from 
his seeming intention as expressed by him, is imma- 
terial and he cannot afterwards assert what his secret 
meaning was. Of course, this is the most reasonable 
of rules and in fact the only feasible one to apply. 
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(2) Words will be construed In their ordinary mean- 
ing, unless It can be shown they are mutually understood 
by the parties to have an especial sense. 

If the words are shown to have been used in a narrow 
technical sense or in some especial sense under the 
circumstances, that is the meaning they will be given; 
but otherwise they will be construed in their common 
meaning. 

(3) Each party will be presumed to have used the words 
in the sense in which under the circumstances he should 
have known that the other party was entitled to understand 
them. 

This is perhaps only saying in another way that one 
'Cannot afterwards assert a secret intention. If he 
knows or should know that under the circumstances 
the other party is affixing a certain meaning to the 
words employed, he cannot afterwards assert that he 
used them in any other meaning. 

(4) All parts of the contract will be construed together 
and the general intent thereby asserted will govern the 
interpretation of particular words and phrases. 

The contract often will disclose from its entire word- 
ing an evident intent which it is necessary to read in 
order to construe parts of the contract which are am- 
biguously worded. 

(5) That construction will be adopted when possible 
which will uphold a contract rather than defeat It. 

Where two constructions are possible, one of which 



116 The Law of Contracts. 

will defeat a contract, the other uphold it, the latter 
construction will be adopted. 

(6) Every part of a contract will be given effect where 
possible. 

(7) The words employed will be construed most 
strongly against the party using them. 

If words are equally applicable to both parties, of 
course, this rule cannot apply. Often, however, one 
party draws the contract and chooses the words, and 
it will be presumed by the court that he chose the 
words and constructed the sentences that would give 
him every possible advantage. The court therefore 
favors the other party in construction of ambiguous 
terms. 

(8) Written words wll prevail over printed where In 
conflict. 

The sense of this rule is apparent. Parties show 
their real intention by writing in words, even though 
by mistake or oversight they do not erase the print. 

(9) Punctuation will be disregarded where It inter- 
feres with the obvious sense. 

(10) When the meaning is ambiguous the construction 
placed upon the contract by the parties Is admissible to 
show Its meaning. 

(11) Where a custom or usage is shown to be gen- 
erally adopted and known, the words will be considered as 
having been used In the sense such custom or usage attaches 
to them. 

If a custom or usage is shown to be of such a general 
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and well-known nature that the parties must be con- 
sidered in the absence of contrary proof to have acted 
in reference to it, such custom or usage will govern 
the meaning of the terms used. 

Sec. 82. CONSTRUCTION IN RESPECT TO TIME OF 
PERFORMANCE. In a court of law time la conaidered of 
the eaaence of a contract but a court of equity will not ao 
regard It unleaa It la expreaaly made of the eaaence. 

If a contract names a certain time in which it must 
be performed, the courts construe such term as an 
essential term; if no time be stated they will infer 
that a reasonable time was meant. This means that 
unless the contract is performed within such stated or 
reasonable time a breach is thereby committed and the 
other party need not accept performance after that 
time. 

If time is not stated to be the essence of the con- 
tract, the Courts of Equity will not usually so regard 
it; but it only is in exceptional cases that the Court 
of Equity would have jurisdiction. The ordinary 
mercantile contracts cannot usually be brought into 
a Court of Equity. 

Sec. 83. CONSTRUCTION IN RESPECT TO LIQUI- 
DATED DAMAGES AND PENALTIES. Where a certain 
sum ia made payable by one party to the other In the 
event of breach thia aum may be named either aa liquidated 
damagea or aa a penalty. If damagea are by the nature of the 
contract difficult of computation, and the aum named la 
reaaonable, auch aum will be deemed to be atated aa liqui- 
dated damages; but if the damagea are easy of computation 
and the aum named ia not reasonable In reapect thereto, or 
If the aum named la out of ail proportion to the actual 
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.damages, or there are no actual damages, the aum named will 
be considered as a penalty and actual damages will be 
assessed. What the parties call the sum Is not decisive. 

In the majority of mercantile contracts, the parties, 
not having a possible breach in mind, make no pro- 
vision as to any sum payable in case of breach. In 
that event damages are found and assessed by the jury 
or the judge. Often, however, and especially in cer- 
tain classes of contracts, the parties do provide a sum 
that shall be payable in case of breach. Yet the pay- 
ment of this sum is not always enforceable, but it 
depends on whether or not the court considers that 
the parties have beforehand computed and liquidated 
their damages or have merely named a sum as a 
penalty. If the sum named is by way of liquidated 
damages, that sum will govern and the plaintiff cannot 
require more, or the defendant less, than such sum. 
But if it is a penalty, then the amount named will be 
ignored and the actual damages inquired into and 
awarded. This rule grows out of the equitable prin- 
ciple, fully adopted in the Courts of Law, that parties 
will not be permitted to provide for the payment of 
damages out of all proportion to what damage 
has been actually sustained. Just compensation the 
law aims at, and not the imposition of harsh penalties 
and forfeitures.*^ There are many cases in which a 
liquidation of damages is eminently proper, as where 
from the nature of the case, it would be very hard to 
compute damages; in that case, if the sum named is not 
out of reason, the courts will enforce it and not allow 
either party to inquire into the actual damages." But 

64. Wilhelm v. Eaves, 14 L. R. A. (Oregon) 297. 

65. Wallace Iron Works v. Monmouth rark Ass'n, 19 L. 
R. A. (New Jersey) 456. 



American Commercial Law. 119 

in cases where damages are easy of computation, the 
courts incline to treat the sum named as a penalty, 
and to allow the real damages to be assessed. 

What the parties call the sum is not governing upon 
the court, as this is a case in which it will in cases ignore 
the actual intent. 

Sec. 84. WHAT TERMS THE COURT WILL CONSIDER 
AS EXPRESSIVE OF THE INTENT OF THE PARTIES. 
Where the partlee have put their agreement In apparently 
complete and final form, they cannot assert that preliminary, 
collateral or extrinsic expressions constitute terms of the 
contract. This is called the parol evidence rule. 

In construing the contract the court must look to 
the terms actually used by the parties when they were 
made by the parties, and to determine what these 
terms are, it cannot consider preliminary expressions 
perhaps loosely used, or any terms which do not ap- 
pear within the contract as finally drawn or adopted. 
Thus, if a paper of a formal or of an informal sort is 
apparently complete and final, one of the parties can- 
not refer to conversations or representations previously 
made, for whatever has gone before is considered as 
haying been merged in the written agreement. The 
writing, where on its face it seems or purports to be 
complete, must be accepted as the contract of the 
parties. If the writing does not embody the entire 
contract of the parties, then the rest of the contract 
may be proved unless the law requires it all to be in 
writing. So a contract may consist of a series of 
writings. Within this rule a party may show that his 
signature was procured by fraud. 



CHAPTER 8. 



RIGHTS OF ASSIGNEES AND BENEFICIARIES OF 

CONTRACT 

Sec. 85. MEANING OF ASSIGNMENT. By assignment 
Is meant the transfer by one party to a contract of his rights 
or his obligations thereunder to another, entitling the 
other to such rights or subjecting him to such obligations. 

The term ''assignment'' indicates the transfer of 
something of an incorporeal nature. As applied to 
contracts it relates to the transfer of the rights or 
duties thereunder by one of the parties to the con- 
tract to some one to whom the operation of such 
contract will then extend by reason of such assignment. 

A party might purport to assign his rights or his 
obligations, or both, under a contract. How far he 
may do this we will attempt to discover. Thus, if A 
has contracted to serve B for one year, he might at- 
tempt to assign and set over to C rights secured under 
such contract as his right to salary, or his duties under 
such contract, as his duty of personal services. 

Assignment differs from novation of parties in this 
two-fold way: First, that in an assignment of obliga- 
tions, the assignor remains liable for the performance 
of those obligations, while in novation a new party 
is substituted for one of the original parties; and sec- 
ondly, it differs in that the assignment may be made 
either with or without the consent of the other party 

120 
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to the contract, while in a novation, the change is 
made by the consent of ail involved. 

Assignment differs from negotiation in the technical 
sense, in that an instrument must be drawn in a partic- 
ular way to possess negotiability and negotiation ac- 
complishes far different results and is governed by 
entirely other principles than assignment. 

Assignment differs from appointment of sub-agents ^ 
for one may usually delegate to agents or employees 
all work which is purely ministerial, and in contracts 
of any moment it is always impliedly understood that 
the mechanical execution of the work is to be left to 
employees and sub-contractors. 

Sec. 86. WHAT CONTRACTUAL RIGHTS CAN BE AS- 
SIGNED. All rights arising out of contract can be assigned 
except the right to personal services. 



If one has a contractual right he can assign it, except 
in so far as it calls for the personal services of another. 
Thus, if A works for B, A can assign to C his right to 
his salary under such contract; but B cannot assign 
his right to A's services, unless A assent thereto. It 
will be readily seen why this should be true. An as- 
signment of a right to a salary or of a right to have 
goods delivered amounts simply to a direction by the 
assignor to the other party that he has permitted and 
authorized another to receive performance, and to 
this the other party cannot object because it imposes 
no additional burden on him and is immaterial to him. 
It is as though the assignor had appointed an agent 
to receive the benefits of a contract for him. But 
inasmuch as one may choose for whom he will work, 
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the one who has secured a contract for his services 
cannot place another employer in his stead. 

Rights to be acquired in the future can be assigned » 
provided the contract has been entered into. But one 
cannot assign rights under a contract which he merely 
expects to make. Yet it is not necessary that the 
contract be of a definite duration. One who has em- 
ployment under a contract which might be determined 
at any time, may assign his wages thereunder.** 

Sec. 87. WHAT CONTRACTUAL OBLIGATIONS CAN 
BE ASSIGNED. No contractual obligation can be asslgnedy 
witiiout the consent of the other party, which calls for the 
personal skill, credit or Judgment of the party. 

The right to assign obligations arising under a con- 
tract is a very narrow one. Wherever the obligation 
which one owes involves the personal skill, credit or 
judgment of the party he cannot assign his rights 
without the consent of the other party .'^ This is 
most reasonable. A contracts with B because of B's 
personal characteristics. Now if B could place C in 
his stead, that would be really making A depend upon 
the skill, credit or judgment of a person whom he him- 
self had not chosen. It is true he still could hold B in 
case of breach. But this was not the purpose of A's 
contract. He wanted something done and only as 
B could do it. 

An illustration of contractual obligations that may 
be assigned is the obligation one incurs as an accepted 



66. Mallin v. Wenham, 209 Illinois Reports, 292. 

67. Sloan v. Williams, 138 Illinois Reports, 43. 
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bidder for municipal contracts of a certain type, as 
street cleaning, etc. 

Sec. 88. EFFECT OF ASSIGNMENT AS TO ASSIGNOR. 
The assignor of an obligation still remains responsible 
to the other party for the due performance of the con- 
tract. Assignment of rights divests the assignor of such 
title as he had. 

If one assigns obligations he still is responsible for 
the performance of the contract, even though the con- 
sent of the other party has been secured; but this 
must be understood as not referring to a case of nova- 
tion or where the other party has, instead of permitting 
an assignment, been a party to a novation. Thus, if 
one leases a building and afterwards, with or without 
the assent of the landlord, assigns his lease to another, 
and that other fails to pay the rent, the original lessee 
can be held.** 

After assignment of a right the assignor loses his 
right to receive the benefits under the contract. The 
assignee for that purpose has a right to step into his 
place. 

Sec. 89. EFFECT OF ASSIGNMENT AS TO ASSIGNEE. 
The assignee steps into the assignor's place. Generally 
speaking, his rights are just the same as the assignor's and 
he is subject to all the defenses that could have been 
raised as to such assignor. 

Assignment operates to . pass such title or right as 
the assignor had and no more. Herein it differs from 
negotiation of a negotiable instrument wherein the 

68. Grommes v. St. Paul Trust Co., 147 Illinois Reports, 634. 
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transferee may take a better title or right than the 
transferrer had. But by assignment, the assignee will 
take subject to all defenses, though he did not know 
that they existed. Thus, if one purports to assign 
his January salary and it has been paid, the assignee, 
though he may have given full value and had no notice, 
will have no right against the employer, though of 
course he may have recourse to the assignor. And 
this is true in respect to any right or any instrument 
which is not negotiable. Whatever defenses there 
may be, may be set up unless the other party has by 
his representations or conduct become estopped to 
set them up.*' 

Sec. 90. EFFECT OF ASSIGNMENT AS TO OTHER 
PARTY (DEBTOR). Where a contract is assignable, the 
debtor must pay heed to the assignment and recognize the 
assignee when he has received notice of the assignment, but 
no rights are acquired against him until notice is given. 

Assignment may be with the consent and knowledge 
of the other party to the contract, or it may be done 
quite independently of him. The usual practice in 
assignment of wages as security for a loan is an example 
of this. If a contract is assignable and is assigned, 
the debtor must recognize the assignment when it is 
brought to his notice. He need not, however, ever 
assume that the party has assigned his contract and 
may treat with him on the theory that there has been no 
assignment. Thus an assignable instrument differs 
again from a negotiable one. The maker of a nego- 
tiable promissory note has no right to assume that a 

69. Westfall v. Jones, 23 Barb. (N. Y.) 9; Olds v. Cum- 
mings, 31 Illinois Reports, 188. 
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note has not been negotiated and must therefore de- 
mand , in order to protect himself, the production of 
the instrument. But a promisor of a non-negotiable, 
though assignable, right, need not assume its assign- 
ment and can treat with his promisee in perfect safety 
until the assignee notifies him.'^ 

Sec. 91. FORM OF ASSIGNMENT. Assignment may be 
ever so informal so long as there Is a sufficient evidence 
of the fact of assignment. 

The form of the assignment need not be elaborate, 
though of course as a practical matter and for the pro- 
tection of all concerned, an assignment should be 
carefully drawn, and the detail would to an extent 
depend on the nature and importance of the contract 
assigned. 

Sec. 92. CONSIDERATION FOR ASSIGNMENT. Where 
an assignment is executed there need be no consideration, 
but if there Is a mere executory, simple contract to make 
an assignment, an essential element therein is considera- 
tion. An assignment may be made by way of gift and 
will operate to divest the title of the assignor and charge 
the other party as though made upon consideration. 

Just as one may give away his horse or his watch, 
so he may give his rights under a contract. So long as 
he has made only a gratuitous promise to assign, it 
could not be enforced, but when the assignment is 
complete, the fact that it has no consideration would 
not avail. 

Sec. 93. WHAT CONSTITUTES ASSIGN iVIENT, 
DRAFTS, CHECKS, ORDERS, ETC. The fund or right as- 

70. Harvin v. Galluchet, 28 South Carolina Reports, 211. 
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signed must be designated or identified. An order by one 
party upon anotlier to pay a third a certain designated fund 
or debt owing will operate as an assignment of tiie fund. But 
a draft or a checl< is not an assignment for it Is 
drawn on the credit of the drawer and not upon the credit 
of any fund. 

If B has a fund belonging to A, and A draws an 
order on B directing B to pay this fund to C, this will 
operate as an assignment of the fund. There can be 
no assignment of a right to a fund, account, etc., unless 
it is identified. Manifestly this must be so. The 
assignee must have a right to demand some certain 
thing and the other party to the contract must know 
what to deliver or pay over. 

A bill of exchange is an order by A on B to pay C, 
or order, a certain amount. Suppose B has in his 
possession funds belonging to A. Is the bill of ex- 
change an assignment? It is well settled it is not, 
because the bill is drawn on A's general credit, and B 
assumes no liability until he accepts the bill. The 
bill also creates a liability both on A and on B when 
B accepts that the face of the instrument will be paid, 
though the fund might fail. Even if the bill of ex- 
change refers to a fund out of which B may reimburse 
himself when he pays C, the bill is not an assignment.^* 
An assignment must direct the payment of the fund. If 
an order is drawn on the general credit of the drawer it 
is not an assignment. If it is an assignment it is not a 
bill of exchange, because it does not fulfil the definition 

71. Holbrook v. Payne, 151 Massachusetts Reports, 383. 
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of a bill of exchange. The same reasoning applies to 
checks which are a species of bill of exchange. 

Sec. 94. ASSIGNMENT BY OPERATION OF LAW. 
On the death or bankruptcy of a person, certain of his rights 
and liabilities pass to his representative. In general, all 
rights and obligations pass which are not purely personal. 
In a sale of real estate, many rights and obligations pass 
which were created by former deed. 

The assignment of contracts by operation of law 
takes place in case of death or bankruptcy of a con- 
tracting party. Such rights or liabilities as are not 
purely personal will go to the representative, who is 
called in case of death, the executor (if appointed by 
will), or the administrator (if appointed by the court), 
and who is called in case of bankruptcy, the trustee. 
Rights or liabilities purely personal would not pass. 
Thus, if A agrees to work for B for a year, but dies 
during the year, the liability to B is discharged, but 
the right to salary earned during the period of actual 
employment would pass to the executor or adminis- 
trator. For the title which is acquired by a trustee 
in bankruptcy see subject of Bankruptcy. 

Sec. 95. RIGHTS OF BENEFICIARIES. A beneficiary 
is one who not being a party to the contract is to be 
directly benefited thereby. He may sue upon the contract 
and enforce it if he Is main beneficiary, and where, by 
the contract, assets upon which the beneficiary has an 
equitable claim pass from promisee to promisor. 

Usually no one has any rights upon a contract who 
is not a party to it. Suppose, however, A makes a 
contract with B, for C's benefit. Can C sue upon it? 
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It is now in most jurisdictions conceded that he may 
if he is a direct or main beneficiary and not one whose 
benefit is merely incidental. ^^ If A agrees with B to 
put up a building for B on B's land, that may inci- 
dentally benefit C, a neighboring land owner, but no 
one would contend that C could sue A for damages. 
But if C is not accidentally or incidentally benefited 
may he sue? He may be directly benefited in a va- 
riety of ways. He may be a member of a class who 
is to be benefited, as where A sells a business to B and 
B assumes liability to creditors. He may be a sole 
beneficiary and be designated by name. The weight 
of authority permits him to sue whenever he is a real 
party in interest and a direct beneficiary. 

72. Lawrence v. Fox, 20 New York Reports, 268. 



PART IV. 

DISCHARGE OF CONTRACTS. 

CHAPTER 9. 

DISCHARGE OF CONTRACTS BY PERFORMANCE, 
TENDER OF PERFORMANCE AND BREACH. 

Sec. 96. MEANING OF PHRASE "DISCHARGE OF 
CONTRACTS." A contract Is discharged when the obliga- 
tions thereunder are In some way extinguished, so that no 
liability on the contract furthermore exists. 

Having considered the formation of contract, and 
its operation, we may now consider how it shall be 
discharged, that is to say, how its obligation shall be 
extinguished. Assuming, then, that a contract has 
been entered into, and binds the parties, let us consider 
how it may come about that a party thereto may 
claim that his obligations thereunder are gone. This 
discharge may arise in a number of ways. Naturally 
we think first of discharge by performance, for the 
performance was the purpose of the contract. But 
there are a number of other means. We may state 
them here and then consider them separately. Dis- 
charge of contract may arise (a) by performance; (b) 
by tender of performance; (c) by breach; (d) by im- 
possibility of performance; (e) by alteration of a 
written instrument; (f) by agreement; (g) by operation 
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of law, as by bankruptcy. In the present chapter 
we will consider the first three of these. 

Sec. 97. OF THE PERFORMANCE WHICH WILL 
DISCHARGE CONTRACT. Generally speaking, only literal 
compliance with the terms of a contract will operate to 
discharge It. Yet In some contracts, where details are num- 
erous and complex, and there Is substantial compliance In 
good faith, this will be a discharge. 

As a general rule it may be stated that a contract 
must be strictly performed according to its terms, and 
such performance certainly will always operate as a 
discharge, thus constituting a good cause of action 
for the party performing if he brings suit, or a good 
defense if he is sued. For where one engages with 
another that he will supply certain goods or perform 
certain services, he cannot claim that he has per- 
formed until those very goods have been supplied, at 
the time and place and in the manner stipulated, or 
that those services have been rendered as agreed upon. 
Yet the modern decisions allow one in many cases to 
aver a substantial performance made by him in good 
faith, that is to say, in an attempt to perform literally, 
in order to bring suit upon the contract, or defend 
against a charge of breaking his contract, allowing an 
amount from the contract price to compensate the 
other party for the slight defect. Thus, in a build- 
ing contract, the building contractor may sue to re- 
cover the contract price if he has in all things substan- 
tially though not literally complied.^ But a sum will 
be deducted from such contract price to the extent 

73. Fitzgerald v. Laporte, 64 Arkansas Reports, 34. 
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necessary to make the building entirely conform to 
the plans. This rule is considered more just, as it 
allows one to sue for the price which is due according 
to his contract and permits the other to have a reduc- 
tion on account of the departure. Under this rule 
there cannot be any material departure and the de- 
parture must not have been purposeful. 

Sec. 98. OF THE PERFORMANCE OF CONTRACTS 
WHICH BY THEIR TERMS ARE TO BE TO THE SATIS- 
FACTION OF THE OTHER PARTY. 

Occasionally one in his zeal to make a bargain, or 
because he has so great faith in his skill, undertakes 
to perform his contract to the other's "satisfaction." 
Suppose then that the other says that he is not satis- 
fied; is this final? The terms of the contract so 
indicate. Yet most courts make a distinction. Where 
the contract is to furnish something that chiefly appeals 
to one's fancy or personal taste and is entered into 
for the purpose of pleasing that personal taste and 
fancy, then one can say finally without respect to the 
merits of the performance that he is not satisfied. 
This is true where one orders a suit of clothes, a por- 
trait, a bust, or other work of art.^* Bear in mind, 
however, that even in such a case there must have 
been an agreement to perform to one*s satisfaction. 
Otherwise, even in such cases, one would have no 
right to be dissatisfied where, judged as a reasonable 
man, he ought to be satisfied. 

Where one claims he is not satisfied, he cannot at 
the same time accept and retain the goods. 

But in cases where the element of personal taste 

74. Brown v. Foster, 113 Massachusetts Reports, 136. 
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and fancy does not enter, he cannot assert breach 
where the performance is such that a reasonable man 
ought to be satisfied. If a reasonable man ought to 
be satisfied, as determined by the jury, the court will 
say that this particular man is satisfied. This is true 
of all contracts whose performance involves mechanical 
execution, such as grading a dock, putting in a furnace, 
etc.^» 

Sec. 99. OP THE PERFORMANCE WHICH WILL NOT 
DISCHARGE AND THEREFORE CONSTITUTES BREACH. 
Any performance not substantial and not prevented by the 
other party, whether the departure Is wilful or not, will 
not constitute a performance discharging the contract and 
will amount to breach In all cases except In cases in which 
there Is the Impossibility which discharges, considered 
hereafter. 

In certain cases where one does not perform his con- 
tract because he cannot, there is an impossibility 
which discharges the contract, and therefore he has 
not broken it. This exists in cases, such as death or 
sickness where personal services are required, destruc- 
tion of subject-matter where the continued existence 
of certain particular subject-matter was contem- 
plated, etc. But in other cases, a performance which 
does not substantially comply with the contract con- 
stitutes a breach whether it was wilful or not. Thus, 
if A agrees to deliver to B a certain number of blocks 
of wood within a certain time, carved personally by 
him in a particular way, and he finds that it is a phys- 
ical impossibility for him to complete the task, that 

75. Duplex Safety Boiler Co. v. Garden, 101 New York Re- 
ports, 387. 
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is no excuse. He has undertaken a thing which was 
not out of reason, and might have been accomplished 
by him had he more speed or greater staying quaUties, 
and it was his own folly or his mistake, for which he is 
accountable. 

If the non-performance is wilful, there can of course 
be no question. There is a breach and he can have 
no rights on his contract and is answerable in damages 
for non-performance. Where the other party in such 
a case accepts the imperfect performance or enjoys 
the benefits thereof, other questions arise. See fol- 
lowing sections. 

Sec. 100. EFFECT OF ACCEPTANCE OF PERFORM- 
ANCE WHICH DOES NOT FULFILL REQUIREMENTS OF 
TERMS. If defective or part performance la accepted, with 
knowledge of the breach, such acceptance, when voluntary, 
usually operates to waive the breach, especially If the 
breach consists merely In not doing something provided 
for the other's benefit, but not preventing suk>stantlal per- 
formance. If the circumstances show no Intention to waive 
damages In the acceptance of a part or delayed perform- 
ance, then such damages may be recovered; but if accept- 
ance is forced upon one, he may aver breach as an entire 
defense if sued on the contract. Some courts, however, 
allow a reasonable compensation even In that case. 

Where there is a breach which one might insist 
upon but does not do so, and accepts performance 
notwithstanding the breach, this usually operates as 
a waiver of the breach. Thus, suppose that one has 
a suit of clothes made which does not conform to the 
order, yet he nevertheless accepts it; this precludes 
him from insisting that the contract was broken. Or 
suppose that an employer continues in his employ- 
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ment a clerk who does his work in such an incom- 
petent or negligent manner that he could have been 
discharged therefor; this is a waiver of the breach 
and the clerk could collect the salary agreed upon. 
Or suppose that one having a house built is entitled 
to an architect's certificate before he accepts, yet 
accepts without such certificate, he cannot aver that 
there has been any breach.'® 

If at the time one accepts he does not know of the 
breach, he will not be considered as having waived it. 
Thus, if the employer was absent during the rendition 
of his clerk's incompetent and negligent service, and 
the breach was material, he might have a good defense 
to a suit for the salary agreed upon. Or suppose he 
accepts goods which are not as warranted, yet this 
defect is not at the time of the acceptance discoverable 
upon ordinary inspection, as, for instance, where 
canned goods contain a deleterious substance that 
soon destroys them, or a piece of machinery will not 
do the work agreed upon, there is no waiver. 

Sometimes the circumstances practically force one 
to accept, as where a building not even in substantial 
compliance with the contract is put on one's land. 
In such case one may insist upon the breach unless 
the circumstances show that he waived it.'' 

Where there is a waiver of the breach, there may or 
may not also be a waiver of the right to insist upon 
damages. If one accepts under protest and in order 
to save himself or the other party from greater dam- 
ages, he does not necessarily waive his right to have 
his damages, although it might be said that he has 



76. Smith v. Aiker, 108 New York Reports, 87. 

77. Eldridge v. Rowe, 7 Illinois, 71. 
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ivaived the breach in the sense that he did accept what 
ivas offered. Thus, if one orders ice from a distance 
and a poorer quality than that ordered is received, 
he may in order to stop further waste or loss accept 
the ice, but have his damages. So where performance 
is delayed, one may still accept but have damages 
for the delay unless the circumstances show that he 
i^aived prompt performance. The same may be said 
of partial performance. 

Where one has no option but to accept, as in the 
case of the improvement of one's land, or the accept- 
ance of services from one who afterwards breaks his 
contract, if there has been a performance whose benefit 
without compensation would amount to an unjust 
enrichment at another's expense, the courts often 
allow a reimbursement entirely independent of the 
terms of the contract. In such a case, one could not 
plead and assert his express contract, but out of the 
justice of the matter, and on a quasi-contrsictual basis, 
compensation is allowed, if, from the facts, justice 
demands it. However, there is a division of authority 
on this point. Thus, in an Illinois case where one was 
employed for a certain time and unjustifiably quit 
before that time, the court said he could have nothing.^* 

Sec. 101. PERFORMANCE, OR TENDER OF PER- 
FORMANCE, REQUIRED OF ONE PARTY BEFORE HE 
CAN REQUIRE PERFORMANCE BY^THE OTHER. To 
substantiate an averment of breach one party must show 
that he has done all that the contract required him to do 
before he could require performance by the other, or that 



78. Eldridge v. Rowe, 7 Illinois Reports, 91. 



136 The Law op CJontraots. 

he has made a tender where the performances were to have 
been concurrent. 

Where one party is alleging breach by another, it 
is to be enquired whether he has himself progressed 
far enough in the performance of a contract to charge 
the other. Thus, if one was bound by his contract 
of sale to deliver goods to a certain place, he could not 
charge the other with breach, so long as he had not 
delivered them at that place. In a great majority of 
cases one does not have to fully perform his contract 
before he can charge the other with non-performance. 
How far he must go depends on his undertaking by 
the terms of his agreement. Then if he does not go 
that far he has no right to charge the other party, but 
on the contrary has himself committed a breach. But 
where one was not to perform in whole or in part ex- 
cept as the other also performed, he need only tender 
performance. If one agrees to sell goods for cash, 
he need not deliver those goods in order to charge the 
other party; he need only tender them at the proper 
time and place. 

Tender of performance need not be kept good, except 
where it consists in payment of a debt. Thus, one who 
is to sell goods need only make tender when the time 
comes, and then his obligation is gone; but it is other- 
wise with the payment of money; a tender thereof 
does not discharge a debt, although it may stop the 
running of interest and accrual of damages. 

Sec. 102. BREACH OF ONE PART OF A SEVERABLE 
CONTRACT NOT A BREACH OF THE CONTRACT. A 
severable contract is really a number of Independent con- 
tracts embraced in one agreement. A breach of one of the 
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parts thereof is not a breach of the other parts thereof 
because each is independent of the other. But if a con- 
tract is entire, a breach of any part of it is a breach of ali 
of it. It is often difRcuit to teii whether contracts are 
severable or entire. 

If A has contract No. 1, and contract No. 2, with B, 
his breach of No. 1 will not be a breach of No. 2. B 
cannot refuse to go on with No. 2 because No. 1 was 
broken. Each is independent of the other. Now sup- 
pose that contract No. 1 and contract No. 2 were both 
made at one time and in the same transaction and, 
indeed, both in the same paper. Then would the re- 
sult be changed? It would depend on the intention 
of the parties, whether they were making one entire 
contract, or really several contracts in one agreement. 
This is often a very hard matter to say. The usual 
contract is of course entire. The question arises most 
frequently in installment contracts. Suppose one 
hundred tons of coal are to be delivered each month 
for twelve months; is this really twelve several con- 
tracts, or one entire? If A fails to deliver the first 
installment, can B refuse to receive the other deliv- 
eries? It is well settled that the mere fact that a con- 
tract is performable in installments does not prevent 
it from being an entire contract. But aside from 
this, the courts differ as to rules to apply and as to 
the application of rules of them. 

Whether a contract is entire or severable rests on the 
evident interdependence of the parts. If A agrees to 
build B three houses at a stated price for each house, 
and the three undertakings are independent, each of the 
others, there would be a severable contract. But if 
A were to agree to paint the walls in one house for a 
certain price and the floor for another price and the 
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ceiling for yet another, this would seem to be an entire 
contract, and a breach of any one of the undertakings 
would discharge the contract. So the contract in 
respect to the three houses could be made entire. This 
subject is very confusing and cannot be fully explained 
here. 

Sec. 103. TO WHAT ONE OF SEVERAL CONTRACTS 
PERFORMANCE RELATES — APPLICATION OF PAY- 
MENTS. Where one makes a performance equally ap- 
plicable to one of several contracts he has a right to direct 
Its application, but where he does not direct It the other 
party has a right to apply the performance to whichever 
contract he desires. 

The rule now under discussion relates chiefly to a 
payment made by one to another to whom he owes 
several debts. Suppose A owes B $500 and the debt 
is unsecured. He also owes B $500, secured by chattel 
mortgage. A pays B $100. Naturally B would much 
prefer to apply this to the unsecured debt. And if 
A in making the payment made no direction, B may 
do this. But A may direct the application. So if 
he stipulates for its application to the unsecured debt 
that is the debt to which B must apply it. 

Sec. 104. BREACH OF CONTRACT BY RENUNCIA- 
TION PRIOR TO TIME OF PERFORMANCE. If one 
announces definitely before time of performance that he 
will not perform, or voluntarily does an act which makes 
It Impossible for him to perform, the other party may treat 
the contract as broken and sue at once. But this applies 
only to bilateral contracts. If one does not act upon this 
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anticipatory breacti, he Iceeps the contract open for the 
benefit of both parties, and the other party may change his 
mind and perform the contract. 

One may break his contract by anticipation. He 
may do this by definitely announcing that he will not 
perform when the time comes, or by doing something 
which puts it out of his power to perform. This gives 
the other party the right to sue at once."^' But if this 
anticipatory breach is not acted upon, the party who 
declared his intention to break the agreement may 
change his mind and perform it. Or if anything 
occurs to discharge him of his performance, he can 
depend on that ground notwithstanding prior to that 
time he has said that he would not perform, when the 
other party did not prior to such cause of discharge 
accept and act upon the breach. The reasoning under 
this section does not apply to a unilateral contract. 
Thus, an announcement that one would not pay a note 
when due would give no immediate right of suit upon 
it. 

79. Hochster v. De La Tour, 2 EI. & Bl. 678 (Contract of 
employment to begin June 1, 1852. May 11, 1852, defendant 
wrote he could not perform and suit was brought at once. Plain- 
tiff was allowed damages). Kadish v. Young, 108 Illinois Re- 
ports, 170. 



CHAPTER 10. 

DISCHARGE OF CONTRACTS BY OTHER MEANS 
THAN PERFORMANCE OR BREACH. 

Sec. 105. DISCHARGE BY IMPOSSIBILITY OF PER- 
FORMANCE. If an event transpires rendering perform- 
ance impossible this will discliarge tlie contract where It 
may be said to have been the mutual intent of the parties 
that the contractual obligation was not to endure if such 
event did transpire. 

Impossibility of performance will not always dis- 
charge a contract. Very often one is held liable upon 
his contracts when it had become utterly impossible 
for him to perform. Yet, whenever the impossibility 
springs from the occurrence of an event which we must 
from the nature of the case look upon as having been 
in the minds of the parties as an event which should 
put an end to the contract, such event will discharge. 
Thus it comes down to a question of intention. We 
may say as a general rule that where the contract is 
to operate on a particular subject-matter and that 
subject-matter is destroyed, the contract becomes im- 
possible of performance in a way that will discharge 
any further liability upon it. Thus, if one were to 
deliver coal of a certain quanity out of his mine, the 
exhaustion of the mine would excuse him.®® So 
where the contract calls for personal services, obviously 

80. Walker v. Tuclcer, 70 Illinois Reports, 586. 
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the continued existence and fit condition of health of 
the party is contemplated. Thus, A agrees to work 
for B for one year, and one month thereafter dies; B 
cannot sue A's estate for breach of contract. 

But in cases where there cannot be said to be this 
mutual intention there is no discharge, though there 
is as a matter of fact impossibility. Thus, if one's em- 
ployees strike or he cannot obtain necessary workmen, 
or secure the necessary funds, or material, these are 
matters which will not discharge, unless it was so 
stipulated in the contract. And mere hardship is never 
impossibility. 

Sec. 106. DISCHARGE BY ALTERATION OF WRITTEN 
INSTRUMENT. Where one of the parties to a contract 
expressed In a written Instrument purposely alters It In a 
material part, this will discharge the other party of his 
liability upon It. 

Where an instrument is intentionally altered in any 
material part without the consent of the other party, 
this operates to relieve the other party of his liability 
upon the instrument. A material alteration is any 
alteration which changes any material or substantial 
part of the contract and changes its effect. 

The rule is the same whether the alteration was 
innocent or fraudulent, so far as the effect on the in- 
strument is concerned. Yet it is held in many cases 
that if there was an alteration by one without any 
fraudulent intention he may sue the other for benefits 
received where there would have been a right to sue 
independently of the written instrument, in spite of 
the alteration. 

Where an instrument is altered by some third party 
this cannot destroy the rights of the parties. 



142 The Law of Contracts. 



Sec. 107. DISCHARGE BY AGREEMENT. The par- 
ties may at any time before or during the performance of 
the contract discharge It by agreement. 

What parties have agreed to do, they may of course 
thereafter agree not to do. If they mutually abandon 
the contract by agreeing to give up their undertaking, 
or put a new one in its place, this will discharge the 
abandoned agreement. It has no longer any force. 
A written contract may be discharged by an oral 
agreement; but by the old common law and even now 
in some states, a contract under seal could only be 
altered by agreement under seal, although if the alter- 
ation were carried out as agreed upon the courts would 
not disturb it. The safest plan is to put any new 
agreement changing an old agreement under seal also 
under seal. 

Sec. 108. DISCHARGE IN BANKRUPTCY. Indebted- 
ness arising out of contracts may be discharged In bank- 
ruptcy whether due or not. 

The National Bankruptcy law provides that one 
may by conforming to its provisions and by surrender- 
ing his assets for the benefit of his creditors, discharge 
his indebtedness which arises out of his contracts. 
Thus liability on a note would be discharged whether 
the note were mature or not. 

One's executory contracts, as an agreement to per- 
form services, etc., are not dischargeable in bank- 
ruptcy. 

A new promise, made after the bankruptcy, to pay 
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the debt, will revive it. In some states this new prom- 
ise must be in writing. 

8ec. 109. DISCHARGE BY STATUTE .OF LIMITA- 
TIONS. The various states have statutes providing that 
a debt cannot be sued upon after a certain length of time 
from its maturity. The period varies In different states. 
And in the same state is usually longer for written than 
for oral contracts. Malcing a new promise, or a part pay- 
ment or a payment of Interest revives the debt and the 
statute begins to run again as of that date. 

The statute of limitations may be considered at 
this point, although perhaps in strict theory it does 
not belong here. For the statute of limitations does 
not really operate to discharge a contract or indebted- 
ness arising out of the contract or the breach thereof. 
It only creates a bar, so that the defendant can say, 
"What you claim in reference to the existence of a 
contract may be true, but you have waited too long 
to maintain your suit." The policy of this statute 
is to prevent the putting forward of stale claims as to 
which the evidence may have become lost by lapse of 
time. The law considers that if a man has a claim he 
ought to assert it in some reasonable time. 

If a payment is made after a statute runs, or after 
it has begun to run, this stops the running and it will 
not be a bar until the full period after that payment. 
This refers to payment of the principal or interest. 
So a new promise operates in the same way to revive 
the debt. But usually such new promise is not valid 
unless in writing. 



CHAPTER 11. 

REMEDIES OF THE PARTIES. 
A. Action for Damages. 

Sec. 110. IN GENERAL The most usual relief which 
one has against another for breach of contract Is an action 
for damages In a court of law. And wherever there Is a 
breach of contract, the other party not being in default 
himselfi may maintain his action for damages. 

Where a breach of contract occurs, the usual remedy 
and in most cases the only remedy, is by way of an 
action in the court for damages. And this action al- 
ways arises in every case where there has been a breach 
by one party, not waived by the other party, and the 
other party is not in default himself. 

Sec. 111. KINDS OF DAMAGES IN CONTRACT CASES. 
Damages in contract cases may be referred to as nominal 
or actual. Nominal damages are given upon breach where 
no actual damages are proved. Actual damages are such 
damages as are actually sustained on account of the breach. 

Where there is a breach of contract no actual dam- 
ages may result. This is many times the case. A 
verdict for nominal damages would then be allowed 
and this would carry with it a right to have the costs 
of suit. Actual damages are such as really occur. 

Sec. 112. RULE FOR COMPUTING DAMAGES IN CON- 
TRACT CASES. Those actual damages may be allowed 
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which both parties at the time of the contract must be 
supposed to have contemplated as likely to result from 
breach. Remote, contingent and uncertain damages can- 
not be proved. 

The actual damages sustained by one may not be 
allowed by the court. One may only have those 
damages which under the circumstances at the making 
of the contract must have been considered as likely 
to result if breach occurred. Thus, if one is under 
contract to erect a building, the purpose of the build- 
ing, the use to which the builder knew the owner was 
to put it, whether it was to be used permanently or 
only temporarily, as for a fair, would all go to affect 
the result. The delay in the erection of some build- 
ings causes no damage; the delay in the erection of 
others causes very much. 

In the same way the breach of contracts of sales 
of personal property or for services, would result dif- 
ferently. Whatever both parties must be considered 
as having contemplated as damages will be allowed. 
This prevents the proof of remote damages. 

Damages must also be reasonably certain. One 
cannot merely speculate on what his damages would 
have been. He must have some reasonably certain 
proof. 

B. Bill for Specific Performance. 

Sec. 113. GENERAL RULE. A bill for the specific 
performance will lie where (1) the court considers that 
damages would not be an adequate compensation, and (2) 
where the performance asked for is of such nature that it 
could be enforced by the court. 

The Court of Equity takes jurisdiction to enforce 
1 Bays — 10 
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the specific performance of contract where it regards 
damages as the inadequate compensation, providing 
the performance sought could be enforced. A Court of 
Equity will not enforce the performance of a contract 
to work for another for a year, because it could not 
carry out its decree. It could not "stand over" the 
man and compel him to render the services. And even 
if it should try to" do so it would be really sentencing 
the defendant to slavery. The kind of contracts 
whose performance a court will enforce are those con- 
tracts whose performance calls for the execution of 
a deed, a mortgage, a lease, etc. But if damages are 
considered adequate, it will not enforce performance. 
We may consider various classes of contracts. 

Sec. 114. CONTRACTS FOR THE SALE OF REAL 
ESTATE, OR AN INTEREST THEREIN. A court will 
enforce a fair contract for tiie sale of real estate or for 
a lease or mortgage at the Instance of either party, for 
it considers damages inadequate compensation for the loss 
of a particular piece of land. 

If A contracts to sell B a certain parcel of land, B 
can secure a decree for specific performance, that is to 
say, the court will compel A to execute a deed; pro- 
vided the contract on B's part was fair. This is on 
the theory that if B is confined to damages, his relief 
would be inadequate as there is no other piece of land 
like this one contracted for which B could try to buv 
with his damages. 

As the law gives the remedy to a buyer, so it gives 
to a seller. Either can have specific performance. 

Where this remedy exists there would also be a 
right to sue for damages at one's election. 
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see. 115. contracts for the sale of personal 

PROPERTY. A court will not usually enforce at the in- 
stance of either party a contract to self personal property, 
for it considers damages an adequate remedy; but where 
tlie property has a peculiar or rare value, specific perform- 
ance will be decreed. 

If A sells B 1,000 bushels of wheat, B's damages for 
A's default will be an adequate remedy in the eyes of 
the law. The world is full of wheat, from which A's 
wheat cannot be identified, and therefore B may make 
himself whole. Or, if B's purpose was the profit he 
could have made, the judgment will include that item. 

If personal property has a very peculiar or rare 
value the court will decree a specific performance of 
a contract to sell it. Thus a contract to sell a paint- 
ing of historic value would be enforced; or corporate 
stock not to be had on the market, and which would 
have a peculiar value to the buyer. 

Of course, if in a contract of sale of personal prop- 
erty, title has passed, the buyer could secure it by a 
writ of replevin. That would not be a specific en- 
forcement of the contract, but only allowing the buyer 
to have what was his own under a contract that had 
already been performed to the extent of conferring 
title. 

Sec. 116. CONTRACTS FOR PERSONAL SERVICES. 
Contracts for personal services will never be specifically 
enforced. 

Whether damages are adequate or not, the result 
is the same in this class of agreements. The court 
has no effective way to compel a man to perform per- 
sonal services. It could not stand constant guard 



148 The Law op Contracts. 

over him, seeing him perform. So the policy of the law 
would not permit it. The remedy for breach of con- 
tract for personal services is by way of action for 
damages. 

C. Bill for Injunction. 

Sec. 117. WHEN THE COURT WILL ENJOIN BREACH 
OF CONTRACT. A court of equity will enjoin a threatened 
breach of contract when such breach consltts In doing 
something the party has covenanted to do, and there Is no 
adequate remedy for such breach by way of damages. 

If a party to a contract has agreed as a part of such 
contract to refrain from entering into competition, or 
performing services, or making certain use of land, the 
Court will enjoin the breach, provided the breach would 
result in injury which damages could provide no 
compensation for. 

Thus, if one agrees not to use his land for certain 
purposes and is about to break his covenant in that 
regard, a Court of Equity will protect the other party 
by affording relief by way of injunction. So if one in 
selling out a business agrees to restrain his competi- 
tion in a manner considered reasonable the court will 
enjoin him from breaking his contract. In such cases 
damages would be so hard to estimate that a court 
will not confine a party to his action for damages. A 
covenant not to work for any one else than the other 
party to the contract will sometimes'be protected by 
injunction. But in such cases it must^appearVthat 
the party whose services are contracted5for,f{was of 
such skill or reputation that he could not be replaced 
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and therefore damages would be inadequate. For ex- 
ample, A, an actor of great skill and reputation, appears 
to B 's theater nightly for eight weeks, and agrees not 
to appear elsewhere during that period. The court will 
not grant a decree of specific performance, as we have 
seen, and B has no way he can compel A to appear at 
his theater. He is left to his action for damages. 
But he can secure an injunction against A appearing 
at any one's else theater, and this, perhaps, will have 
the incidental result of compelling A to perform at 
B's theater. 
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Throughout this series various forms are given for purposes 
of reference. Forms relating to different sorts of contracts, 
are to be sought in the treatment of the particular subject. 
Nothing is given in this Appendix except a general form of 
contract. The chief danger m drawing a contract is that the 
language will be too indefinite and items will be omitted. It is 
better that expert advice be sought in the drawing of any con- 
tract of importance. Yet there are times when this is not 
practicable, and in the ordinary routine of business life, it be- 
comes necessary to draft many contracts upon which legal 
assistance ought not to be necessary. 

The following form is given merely as a general form: 

THIS MEMORANDUM made this 7th day of July, 1911, by 
and between John Smith and William Smith, parties of the first 
part, and Henry Jones, party of the second part, Witnbssbth: 

First: The parties of the first part hereby agree to and do 
employ the said party of the second part as foreman of their 
machine shop at the corner of Blank and State Streets, in the 
City of Chicago and State of Illinois, for a period of one year, 
from the date hereof, and the said party of the second part 
agrees to accept and hereby does accept said employment. 

Second: The duties of the party of the second part shall be 
as follows: etc. 

Third: The said party of the second part shall receive as 
salary for his services the sum of $100 per month payable on 
the mst day of each month for the services rendered during 
said month. 

Witness our hands the day and year first above written. 
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APPENDIX B. 
QUESTIONS AND PROBLEMS. 

PRELIMINARY CHAPTER. 

I. What is international law? municipal law? 

II. How is municipal law divided? 

III. What is a crime? What is a tort? How may the same act be both 
a tort and a crime? Give some examples of torts. 

rv. Deltaie the common law of England? 

VI. What is the relation of the common law of England to American 
law? 

YII. What is a statute? a code? 

VIII. In what basic respect do the federal and state constitutlams 
differ? 

IX. What are the reports? 

X. What is the doctrine of stare decisis? 

XI. What is a court of equity? a court of law? 

XII. What is a nisi i»rius court? a court of review? Give an example of a 
court of review. 

XIII. What are the federal courts? 

CHAPTER ONE. 

1. Define a contract; explain how an agreement is not necessarily 
a contract. 

2. State the essential elements in contract. 

3. Define: express contract; implied contract; unilateral contract; 
bilateral contract; executory contract; executed contract; voidable con- 
tract. 
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CHAPTER TWO. 

4. What was a seal at the common law? 

5. Draw the ending and signature of a contract mider seal. 

6. What is the statute of firauds? Why was it enacted? Is it in 
force in the American states? 

7. A orally contracted with B that he should perform certain work 
for B, to be furnished within 18 months from date. If A should refuse to 
perform, has he a defense? Suppose A works on the contract for fifteen 
months and has it nearly done and then defaults, can he set up a defense 
of the statute of frauds? 

8. A orally contracted with B that he would work for B for fifteen 
months from date. A works one month and then quits. He sues B for 

' the value of his work to B. B pleads that A broke his contract. Can A 
prevent B from establishing this defense? 

0. A orally contracted with B that B should be allowed to flood 
certain of A's lands with water from B's lands. The next day A told B 
that he had reconsidered the matter and could not allow the flooding. A 
sued B for breach of contract. Has B a defense? (Wilmington Water 
Power Company vs. Evans, 166 Illinois Reports 548.) 

10. A while in conversation with B on B's lands, said to B: **If 
you will mine and deliver to me out of that coal mine 100 tons of coal by 
three months from now I will pay you $6.00 a ton. B assented, bu At 
afterwards refused to go on with the agreement and B sued him for damages. 
A plead the statute of fr>auds. Is it applicable? 

11. If land is sold at auction, when and on what theory is the auction- 
eer's memorandum sufficient to satisfy the statute of ftauds? 

12. A made a contract with B which was within the statute of 
ftauds. A very informal receipt was given at the time. How may this 
be a. suffldent compliance with the statute of ftauds? 

13. Is a lead pencil writing suflScient to satisfy the statute? Is 
print? Is a cross or initial a suffldent signature? 

CHAPTER THREE. 

14. State in a general way the capadty of a minor to make a contract* 

15. Define a necessary. 

16. A, being away from home with his parent's consent to attend 
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college, rented a room from B for nine monthB, the school season. B 
could have rented this room to any one of many applicants. A occupied 
the room for two months and then moved without any Just excuse. B 
could not then rent the room for any price and it stood empty the balance 
of the season. B sues for the entire school year. What rights has B? 

17. A, a minor, purchased a bicycle to be used by him In riding to 
and from work. On his first trip the bicycle was injured beyond repair 
in a collision . The seller now brings suit for the purchase price of the wheel. 
A pleads his minority. He has ample funds with which to pay for the wheel. 
Is his minority a good defense? 

18. M, a minor, hired a horse of A to drive to a place 23 miles dis- 
tant. He returned by a circuitous route nearly doubling the distance, 
stopping at a house on the way and leaving the horse out all night, without 
food. The horse died by reason of the treatment and exposure. Is M 
liable to A in damages? 

19. M, a minor, hired a horse of A to drive to X. The weather was 
very hot, and on account of the immoderate driving by M the horse was 
overcome by heat and died. Is M liable In damages to A? 

20. M was a minor dependent on his own earnings for support. He 
purchased of A a barber shop and the furnishings therein. He now seeks 
to repudiate the contract. A contends that as M was a barber by trade 
and had to earn his own living, the articles should be classed as necessary. 
Is this a good contention? 

21. M, a minor, purchased a tsrpewriter of A. After he became of 
age he sold it. Being sued by A, he defends that the machine was not a 
necessary. Should A recover In the suit? 

22. Suppose that a minor orders articles with which he is abundantly 
supplied. Has he any defense? 

23. When can a minor disaiflrm a contract for personal services? 
for personal property? When can he disaffirm his deed to real estate? Is 
a failure to disaffirm a ratification? 



CHAPTER FOUR. 

24. If one sends out a general catalogue quoting prices on goods in 
stock, is such person boimd to deliver to any one who orders and tenders 
the price quoted in such catalogue? Why? 

25. If one makes an offer in Jest, can the other party bind him upon 



160 The Law of Contracts. 



the ofPer by acceptliig it? Suppose the offeree did not know the offer was 
made in jest? 

26. A, an old man and rich land holder, owning many acres of farm- 
ing lands in different localities, promised B, that if she would work for him 
mitil he died he would give her '*ten acres of land." No particular land 
or kind of land was specified. She did work for him until he died, but he 
neither deeded nor willed her any land. She brings an action against the 
estate to have ten acres of land set off to her. Will the court order this done? 
Has she any remedy of any sort? Suppose A's promise had been to give 
her 100 sheep, instead of the land. Do you think this would have made a 
good contract between the parties entitling B to damages based on the 
value of the sheep in the event of breach? (Sherman vs. Kitsmiller, 17 
S. & R. 45.) 

27. A offers to sell B all the step-ladders of a certain description that 
B may desire at $3.00 per ladder. B accepts. He also offers to sell O 
all the step-ladders of that description which C will require in Us business 
during 1012, and C accepts the offer and agrees to buy of A ail the lad- 
ders he shall require during that season. Is there a contract in either 
case? State reasons. 

28. Within what time may an offer be accepted? May it be with- 
drawn, where it has been agreed between the parties that it shall remain 
open a stated length of time? Why? 

29. The sheriff of Wayne county. New York, offered a reward of 
$200 "to any person or persons who would give such information as would 
lead to the apprehension and conviction of the person or persons guilty 
of the murder of" a certain person. A not knowing of the reward gave the 
information which the reward called for. Can he recover the reward? 

30. When may an offer be accepted by the doing of an act? 

31. A subscribed for a newspaper for one year and at the time of his 
subscription told the publisher not to send it after his subscription had 
expired. The paper continued to come, however, after the expiration, and 
A received and read it, knowing that the subscription term had expired. 
This continued an additional year. Can the publisher make A pay for the 
paper for such additional time? 1 1 



I 
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32. A offered to sell B a certain amount of petroleimi of a guaranteed 
gravity of 15 degrees Beaume, stating terms. B replied, "I accept, but 
petroleum must be 15 degrees Beaume at 60 degrees Fahrenheit." A re- 
lused to fill the order. B sues for breach of contract. How should the q 
court decide? ir 
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33. When is a contract made by mail or telegraph regarded as being 
complete? 

34. A found a diamond worth $500, but supposed by him to be a topaz 
of small value. He sold it to B, who also supposed it to be a topaz, for 
$1.00. Upon discovering the mistake A tendered back the $1.00 with an 
additional sum to cover interest, and demanded the return of the stone. 
Is he entitled to it? (Wood & Boynton, 64 Wis. 265) . 

35. If A and B contract for the sale of a horse which unknown to 
either has before that time perished, what rights have either? Why? 

36. What is the difTerence between the fraud which prevents con- 
tract and the fraud which renders a contract voidable? 

37. A locked B in a room and told him he would not allow him to 
come out until B deeded him a certain piece of real property for which A 
agreed to pay him $100 an acre. The land was worth at a fair price about 
$80 an acre but B did not desire to sell for any price. To secure his free- 
dom, he signed the deed and delivered it to A. Six months thereafter A 
tendered B the purchase price and B accepted it. A few days later upon 
talking with a lawyer, he was told the deed could have been set aside and 
he now brings a suit for that pmrpose? What decision should the court 
arrive at? 

38. Define imdue influence. When will it be presumed? 

89. State how a voidable contract may become a binding contract. 

CHAPTER FIVE. 

40. Define consideration and state the place it occupies in contract 
law. 

41. Whatbearing, if any, has the adequacy of consideration upon the 
' contract? 

42. May a past act be a consideration? Why? 

43. A informed B, upon the birth of B's chUd, that if B would name 
the child after A, A would pay B, $500. B accepted this offer and named 
the child accordingly. A refuses to pay the money claiming lack of consider- 
ation. State the law. 

44. A agreed to do some special work for B for one month for a 
certain compensation. After A had worked for fifteen days, he said he 
would not go on with the contract unless B would pay him $50 in addition 
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to what had been agreed. B oonsented to this and A finished the work. 
Can A collect the extra $507 Why? (Alaska Packers' Asso. vs. Domen- 
ioo, 117 Fed. 09; Price ys. Press Publishing Co.. 117 Appellate Dir. (N. T.) 
854.) 

45. A reward was offered for the capture of an accused person. B, 
a sheriff, made the capture. Can he recover the reward under any cir- 
cumstances? Discuss the principles inTolyed. 

46. A, B, C and D, each are alleged to owe M, $1,000. 

(1) A*s debt is certain and undisputed. He pays $500 in currency 
under an agreement that this shall release the entire amount and obtains 
a receipt in full. 

(2) B's debt is certain and undisputed. He gives M his note tor 
$500 secured by collateral imder an agreement that this will operate to 
release the claim for the additional $500. 

(3) C's debt is certain and undisputed. M agrees with him that a 
horse worth $250 shall be taken in full settlement and the horse is accord- 
ingly delivered to and accepted by M. 

(4) D disputes that he owes $1,000 and claims it is only $500. His 
dispute is reasonable and in good faith. He sends his check for that 
amount reciting that he sends it in full. M keeps and collects the check, 
and sues for the additional $500. 

Discuss M's rights in these situations. 

47. What is a composition with creditors? 



CHAPTER SIX. 

48. A sold liquors to B, knowing that B intended to sell contrary 
to law, but was not concerned what use B made of the liquors. A sues 
for the price and B claims illegality. Can A recover? Why? (Graves vs. 
Johnson, 170 Mass. 53.) , 

40. Suppose in the last case A had used false markings, in order to 
enable B to deceive the authorities, would this make any difference? (Kohn 
vs. Mllcher, 43 Federal. 641.) 

50. May the legislature impress illegality upon any class of contracts 
it sees fit? 

51. What is a gambling agreement? 
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62. A sold B 1,000 bushels of wheat at a fixed price for deUvery six 
months latw. B claims that this is illegal, being a mere attempt on the 
part of A and B to gamble against future prices. Discuss the principles 
involyed. 

53. What is an option contract? When .by the common law was it 
illegal? 

54. Define usivy. Does it always make a loan lUegal? Suppose 
one charges the highest legal rate and also charges a ''commission" for 
loaning his own money. Is the loan usurious? 

55. It was recently reported in the newspapers that a certain Western 
telephone company required bond of its operators that they would not 
marry for a certain time. Is such bond enforceble in your opinion? 

56. A stole a diamond from B. He afterwards returned it on B's 
agreement not to prosecute. B nevertheless swore out a warrant. Can A 
put the agreement in defense? 

57. What sort of Simday agreements are valid in all Jurisdictions? 

58. Why will a court allow a party to an illegal agreement to set up 
his own guilt to defeat the contract? ^ 

59. State the cases in which a party can have a remedy in a court 
of Justice upon an illegal agreement. 

GO. State some cases in which the statute allows a party to an illegal 
executed agreement to have back what he has parted with under it. 



CHAPTER SEVEN. 

61. What is the main purpose of the court in interpreting a contract? 

62. Under what circumstances will a court give an unusual or tech- 
nical meaning to a word or phrase used in a contract? 

63. Where there is a printed provision and a written provision in a 
contract which are irreconcilable, which one will prevail over the other 
and why? 

64. What is the rule as to interpretation of contracts in respect to 
the time named for performance in such contracts? 

65. A, a building contractor, was required to give bond in the sum 
of $5*000. He broke his contract and was sued on the bond. How much 
should B, the obligee in the bond, recover and why? 
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66. What is the parol eyldenoe rule? 

67. A made a lease to B in which it was provided that the leased 
premises should not be used for immoral purposes. In a suit for the rent 
B offered to show that A and B had an oral agreement that the premises 
should be used for immoral purposes. A objected to this evidence as con- 
tradictory to the language of the lease. Should the court receive the 
evidence? 

68. In a suit on a promissory note signed by B, B offered to show 
that the signature was obtained flrom him by fraud and that he thought 
he was signing a recommendation for a Mend. Is this evidence objection- 
able as tending to vary the terms of a written instrument? 



CHAPTER BIGHT. 

69. Define assignment. How does it differ from negotiation? How 
from novation? 

70. A was employed by B by the month and was paid on the piece- 
work basis, so that there was no fixed sum payable any certain month. 
A assigned to O his salary for one year to come. Four months thereafter 
D, one of A*s Creditors attempted by garnishment proceedings to reach 
A*s wages, contending that A*s asst^piment to B was ineffectual. State 
your opinion. 

71. A was a ball player employed by the B. Ball Association for a 
period of five years. After three years' sOTvice for the B. Association he 
was "sold** to the C. Association. A refused to work for the latter. Can 
either the B. or the C. Association sue him for breach of contract? Assume 
that nothing was said in the original contract about the assignment. 

72. A was a horse trainer. He secured a very valuable contract with 
B, a rich horse owner, to train B*8 horses for one year. On the day foQow- 
ing he sold and assigned this contract to C, another horse trainer who had 
more reputation and skill than A had. C reported to B for duty, but B 
would have nothing to do with him, whereupon C brought suit. In whose 
favor should the case terminate? Why? 

73. A worked for B. He assigned his salary for one month in ad- 
vance to C. A then applied to B for payment in advance, stating he needed 
the money. B, not knowing of the assignment, paid A in advance. At the 
end of the month, which was the usual payday, C presented the assignment 
and demanded a month's salary. State C's rights. 

74< Suppose in the |i]t>ove ci^e B hftd »cconmipdated A with a ne^fo* 
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tiable promissory note for the amount of A's salary. Suppose that A had 
sold this note, before maturity and for value, to C; that A had then re- 
quested B to pay him the amount of the note; that B did so; that O had 
then presented the note when it became due, to B for payment. What 
are C's rights? 

76. When may the beneflciary of a contract sue? 

CHAPTER NINE. 

76. State the meaning of the phrase "discharge of contracts*' and 
state various ways in which a contract may be discharged. 

77. The following contract was made: **We agree to employ A as 
manager of our business for one year, if satisfied with his service*' (other 
terms being sufficiently stated). This was assented to by A. After a few 
months, B discharged A, giving no reason, except his dissatisfaction. A 
sued B for breach of contract. How should the case be decided? 

78. A and B entered into a contract whereby it was agreed that A 
was to sell certain land to B for $2000, B to pay $1000 in three months, and 
the second $1000 in six months, and upon the payment of the second $1000 
A was to deliver him a deed. If A sues B at the end of three months for 
the first $1000 and also at the end of six months for the second $1000, what 
different allegations must he make in reference to performance or tender 
of performance on his part? 

79. If a creditor has two claims, one barred and one not barred by 
the Statute of Limitations, when can he apply a payment to the barred 
claim, and when not? 

80. On two different occasions A borrowed $100 of B. The first 
loan was secured; the second unsecured. A hands B $50 telling him to 
apply it on the secured debt. Must B do so? 

81. What is meant by anticipatory breach of contract? A had a 
contract to deliver B 1000 bushels of wheat in May. In April A said he 
would not perform when the time came. Nevertheless, when the time 
came he did tender the wheat. Must B accept? 

CHAPTER TEN. 

82. A agreed to support and care for B the rest of his life ; the contract 
turned out to be much more onerous than A anticipated, as B became 
afflicted by a disagreeable disease, rendering support and care of him very 
unpleasant. A supported B ten months and then abandoned the con- 
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tract. He now sues for a reasonable compensation for board during 
such ten months. Can he recover anything? 

83. A employed B to work for him as an employe in his business for 
otid year. After B had served six months he died. Has A any claim against 
B's estate? 

84. A employed B to work for him as an employe in his mercantile 
shop for one year. A few days thereafter A's shop burned down and he 
discontinued business and told B his services were no longer wanted. B 
claimed damages for the breach of contract and brought suit. Should he 
prevail? 

85. What is the purpose of the Statute of Limitations? After it 
has once run» what will operate to revive it? A made a promissory note 
due July 1, 1890. On July 1, 1899, he made a payment. Assuming the 
Statute to be ten years, when must suit be brought on the note? 

CHAPTER ELBVBN. 

86. What is the rule whereby damages are measured in case of 
breach of contract? 

87. Is the party who is sued for damages entitled to show the plain- 
tiff did not go to reasonable ettort to reduce damages? 

88. Suppose a breach of contract occurs and is not waived, yet, 
nevertheless, there are no actual damages. What is the rule? 

SO. When a contract to sen real estate is broken, what two remedies 
might the other party have? 

90. If specie performance of a contract is denied because a contract 
is hard and unfair, does that in itself indicate that the plaintiff wotdd 
have no case for damages? 

dl. When wHI a court grant specific performance of a contract to sell 
personal property? 

92. Will a court grant specific performance of a contract for person a 
services? 

93. When will a court enjoin breach of a contract? 

94. A sold his business to B, agreeing with B that he would not 
engage In a similar line of business in that town. Assume that the contract 
was valid. It stipulated that in event of breach A should pay B $6000 
damages. Can A restrain B from breaking this agreement? 
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(References are to sections. Roman numerals refer to Pre- 
liminary Chapter on General Nature and Source of Law.) 

A. 

Acceptance, 

see, also, "Offer and Acceptance." 
of benefits, as waiving breach, 100. 

Adequacy of consideration, 53. 

Administrator, 

when contract of, must be in writing, 10. 

Agent, 

when authority must be sealed, 5. 
under statute of frauds, 19. 

Agreement, not necessarily a contract, 1. 

Aliens, 

capacity to contract, 33. 

Anticipatory breach, 104. 

Application of payments, 103. 

Assignment, of contract, 
defined, 85. 

what subject of, 86, 87. 
effect of, 88, 89, 90. 
form of, 91. 
consideration for, 92. 
what constitutes, 93. 
by operation of law, 94. 

B. 

Bankruptcy, as discharge, 108. 

Beneficiaries, 95. 

Bilateral contracts, 2. 

Breach of contract, 

what constitutes and effect of, 97-104. 

167 




168 The Law of Oonteacts. 

c. 

Capacity of parties to contract, 
in general, 23. 
of minors, 

who are minors, 24. 

to contract for necessaries, 25. 

to contract in other respects, 26. 

ratification, 27. 
of married women, 30. 
of insane persons, 31. 
of drunken persons, 32. 
of aliens, 33. 
of corporations, 34. 

Classes of contracts, 2. 

Code defined, IV. 

Common law, defined, I. 

Composition with creditors, 63. 

Compromise of claim, 60, 61. 

Compounding offenses, 72. 

Consideration, 

an assential element, 1, 52. 

defined, 52. 

adequacy of, 53. 

may consist in promise or act, 54. 

past act as, 55. 

moral obligation as, 56. 

obligation imposed by law as, 57. 

promise to perform contract as, 58. 

part payment of debt as, 59. 

settlement of dispute as, 60. 

forbearance as, 62. 

compromise as, 61. 

to support composition, 63. 

to support subscription, 64. 

Constitutional law, defined, IV. 

Construction of contract, 
governing principle, 80, 
general rules of, 81. 
in respect to time, 82. 
in respect to damages, S3, 

Contract, defined, 1. 
kinds of, 2. 
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Contract under seal, 
classified, 2. 
defined, 4. 
effect of, 

at common law, 5. 

under present law, 7. 
necessary in what cases, 6. 
by a corporation, 6. 

Crops sold orally, 13. 

Courts, defined and classified, VI. 

Crime, defined, I. 

D. 

Damages, 

where one waives breach, 100. 
breach gives right of, 110. 
kinds of, 83, 111. 
rules of, 112. 

Debt, part payment of, 59. 

Deed, under seal, 5. 

Delay, eflFect of, to ratify, 51. 

Detriment, see "Consideration.** 

Discharge of contracts, 
means of, 96. 
by performance, 97-104. 
by breach, 97-104. 
by impossibility, 105. 
by altered terms, 106. 
by agreement, 107. 
in bankruptcy, 108. 
by statute of limitations, 109. 
defined, 48. 

Duress, 

its effect on contract, 48. 

E. 

Elements of contracts, 1. 

Evidence, writing is, 84. 

Executed contracts, 
defined, 2. 
statute of frauds not applicable, 16. 
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Executory contracts, defined, 2. 

Executors, 

when contracts of, must be in writing, 10. 

Express contract defined, 2. 

F. 

Forbearance of suit as consideration, 62. 

Formal contracts defined, 2. 

Fraud, 

defined, 44, 45. 
effect of, 44, 45. 
elements in, 46. 

G, 

Gambling agreements, 68. 

Goods, sale of, 15. 

Guarantors, contracts of must be written, 11. 

L 

Illegality, 

prevents contract, 65. 

when not mutually contemplated, 66, 

what constitutes, 67-74. 

effect of, 75-77. 

Implied contracts, classified and defined, 2, 22. 

Impossibility of performance, 105. 

Infants, contracts of, 24-29. 

Influence, see ** Undue influence.** 

Insane persons, contracts of, 31. 

International Law, defined, I. 

K. 

Kinds of contracts, 2. 

L. 

Lands, 

sale of must be written, 13. 
deed of must be under seal, 5. 

Law, defined, I. 

Limitations, statute of, 109. 
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M. 

Mail, contracts by, 41. 

Marriage, 

contract in consideration of, 12. 
interfering with freedom of, 71. 

Married women, may contract, 30. 

Memorandum, required by statute of frauds^ 18. 

Minors, contracts of, 24, 29". 

Misrepresentation, 
defined, 47. 
effect of, 47. 

Mistake, effect of, 43. 

Moral obligation, 56. 

Municipal Law, defined, I. 

O. 

Offer and acceptance, 

what constitutes offer, 36. 

how long offer open, 37. 

who may accept offer, 38. 

existence and communication of, 39. 

what constitutes acceptance, 40. 

when acceptance complete, 41. 

validity of, 

in general, 42. 
as effected by, 

mistake, 43. 

fraud, 44, 45, 46. 

misrepresentation, 47. 

duress, 48. 

undue influence, 49. 

Oral contracts, 
classified, 2. 
explained more at length, 21. 



Payment, 

of part of debt, 59. 
application of, 103. 

Performance of contracts, 
as discharge, 97-104. 



P, 




